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Briefings on how to use the Federal Register
For information on a briefing in Washington, D.C., see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the officia editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT
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Regulations.
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1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

FOR:

WHO:
WHAT:

WHY:

WASHINGTON, DC

October 13, 1998 at 9:00 a.m.

Office of the Federal Register
Conference Room,

800 North Capitol Street, N.W.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:




Contents

Federal Register
Vol. 63, No. 196

Friday, October 9, 1998

Advisory Council on Historic Preservation
See Historic Preservation, Advisory Council

Agricultural Marketing Service
RULES
Apricots grown in—
Washington, 54341-54342
Dates (domestic) produced or packed in California, 54344—
54347
Potatoes (lrish) grown in—
Colorado, 54342-54344
PROPOSED RULES
Celery grown in—
Florida, 54382-54383
Milk marketing orders:
Nebraska-Western lowa, 54383-54385

Agriculture Department

See Agricultural Marketing Service
See Forest Service

See Rural Utilities Service

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind or
Severely Disabled

Census Bureau

NOTICES

Automated Export System:
Program status, 54438-54440

Civil Rights Commission
NOTICES
Meetings; State advisory committees:
Florida, 54437
Georgia, 54437
Illinois, 54437-54438
North Dakota, 54438

Coast Guard
RULES
Drawbridge operations:
New Jersey, 54353-54354
North Carolina, 54353
NOTICES
Meetings:
Lower Mississippi River Waterway Safety Advisory
Committee, 54513

Commerce Department

See Census Bureau

See International Trade Administration

See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement list; additions and deletions, 54435-54437

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:
Fiji, 54451-54452
Thailand, 54452
Export visa requirements; certification, waivers, etc.:
Hungary, 54452-54453

Customs Service

NOTICES

Automated Export System:
Program status, 54438-54440

Defense Department
NOTICES
Committees; establishment, renewal, termination, etc.:
Defense Intelligence Agency Science and Technology
Advisory Board, 54453
Nuclear Weapons Surety Joint Advisory Committee,
54453-54454
Meetings:
President’s Information Technology Advisory Committee,
54454
Scientific Advisory Board, 54454
Wage Committee, 54454
Travel per diem rates, civilian personnel; changes, 54454—
54459
U.S. Court of Appeals for Armed Forces; practice and
procedure rule changes, 54460

Drug Enforcement Administration

NOTICES

Applications, hearings, determinations, etc.:
Ansys Diagnostics, Inc., 54490-54491
Calbiochem-Novabiochem Corp., 54491
Chiragene, Inc., 54491
Hoffmann-LaRoche, Inc., 54491-54492
Johnson Matthey, Inc., 54492
Norac Co., Inc., 54492
Nycomed, Inc., 54492
Radian International LLC, 54492-54493
Research Biochemicals, Inc., L.P., 54494
Research Triangle Institute, 54494
Sigma-Aldrich Research Biochemicals, Inc., 54493-54494

Education Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Special education and rehabilitative services—
Regional resource and Federal center programs, 54545—
54548

Employment and Training Administration
NOTICES
Adjustment assistance:
Bayer Corp., et al., 54496-54497
Boise Cascade Corp., 54497
Energizer Power Systems, 54497
Fruit of the Loom, Inc., 54498
Hasbro Manufacturing Services, 54498
Key Tronic Corp., 54498
NAZDAR, 54499



v Federal Register / Vol. 63, No. 196 / Friday, October 9, 1998 / Contents

Norty’s Inc., 54499
Philadelphia, Bethlehem & New England Railroad, 54499
Willamette Industries, 54500
Adjustment assistance and NAFTA transitional adjustment
assistance:
General Electric Co. et al., 54494-54496
NAFTA transitional adjustment assistance:
W.T.D. Industries, 54500

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
54500-54501

Energy Department
See Energy Information Administration
See Federal Energy Regulatory Commission

Energy Information Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54460—
54461

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
Maryland, 54355
Hazardous waste:
Identification and listing—

Petroleum refining process wastes; land disposal
restrictions for newly hazardous wastes, etc.;
correction, 54356-54357

Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Cyromazine, 54360-54362
Mancozeb, 54362-54369
Paraquat, 54357-54360
NOTICES
Confidential business information and data transfer, 54476
Environmental statements; availability, etc.:
Agency statements—
Weekly receipts, 54476-54477
Federal Food, Drug, and Cosmetic Act; implementation:
Antimicrobial substances use; legal and policy
interpretation, 54532-54544
Meetings:
Children’s Health Protection Advisory Committee, 54477

Executive Office of the President
See Presidential Documents

Federal Aviation Administration
RULES
Airworthiness directives:
Twin Commander Aircraft Corp., 54347-54349
Class E airspace, 54350-54352
PROPOSED RULES
Airworthiness directives:
Boeing, 54391-54393
Mooney Aircraft Corp., 54401-54403
Raytheon, 54393-54401
Twin Commander Aircraft Corp., 54395-54399
Class D and E airspace, 54403-54404
NOTICES
Airport noise compatibility program:
Daytona Beach International Airport, FL, 54513-54515

Passenger facility charges; applications, etc.:
Grant County International Airport, WA, 54515-54516

Federal Communications Commission
RULES
Common carrier services:
Telecommunications Act of 1996; implementation—
Customer proprietary network information and other
customer information; telecommunications carrier
use, 54379-54380
Radio stations; table of assignments:
California, 54380-54381
Montana, 54380
PROPOSED RULES
Common carrier services:
Access charges—
Incumbent local exchange carriers; reform and pricing
flexibility; rulemaking petitions, 54430-54431
Radio stations; table of assignments:
Arizona, 54431-54432
Michigan, 54431

Federal Deposit Insurance Corporation
NOTICES
Meetings; Sunshine Act, 54477

Federal Emergency Management Agency
RULES
Flood elevation determinations:
Arizona et al., 54373-54378
California et al., 54378-54379
Flood insurance; communities eligible for sale:
Georgia et al., 54369-54371
Illinois, 54371-54373
PROPOSED RULES
Flood elevation determinations:
California et al., 54427-54430

Federal Energy Regulatory Commission
NOTICES
Hydroelectric applications; correction, 54526
Applications, hearings, determinations, etc.:
ANR Storage Co., 54461
Black Marlin Pipeline Co., 54461
Blue Lake Gas Storage Co., 54461
Carr Street Generating Station, L.P., 54462
Chandeleur Pipe Line Co., 54462
Colorado Interstate Gas Co., 54462
Columbia Gas Transmission Corp., 54463
Crossroads Pipeline Co., 54463
Dynegy Midstream Pipeline, Inc., 54463
El Dorado Energy, LLC, 54464
El Paso Natural Gas Co., 54464
Florida Gas Transmission Co., 54464-54465
Garden Banks Gas Pipeline, L.L.C., 54465
Great Lakes Gas Transmission L.P., 54465
Gulf States Transmission Corp., 54465
Lake Benton Power Partners Il, LLC, 54465-54466
Mississippi Canyon Gas Pipeline, LLC, 54466
Mojave Pipeline Co., 54466
Nautilus Pipeline Co., L.L.C., 5446654467
Northern Natural Gas Co., 54467-54468
Northwest Pipeline Corp., 54468
OKkTex Pipeline Co., 54468
Paiute Pipeline Co., 54469
Panhandle Eastern Pipe Line Co., 54469
PG&E Gas Transmission, Northwest Corp., 54469-54470
Sabine Pipe Line Co., 54470



Federal Register / Vol. 63, No. 196 / Friday, October 9, 1998 / Contents

Steuben Gas Storage Co., 54470

Tennessee Gas Pipeline Co., 54470-54471
Texas Eastern Transmission Corp., 54471
TransColorado Gas Transmission Co., 54471-54472
Transcontinental Gas Pipe Line Corp., 54472
Transwestern Pipeline Co., 54472-54474
Trunkline Gas Co., 54474

Trunkline LNG Co., 54474

Venice Gathering System, L.L.C., 54474-54475
Williams Gas Pipelines Central, Inc., 54475
Williston Basin Interstate Pipeline Co., 54476

Federal Financial Institutions Examination Council
NOTICES
Agency information collection activities:

Submission for OMB review; comment request, 54478

Federal Highway Administration
PROPOSED RULES
Motor carrier safety standards:
Out-of-service criteria, 54432-54433
NOTICES
Grants and cooperative agreements; availability, etc.:
Transportation Equity Act for 21st Century;
implementation—
Evasion reduction of motor fuel and highway use taxes
projects, 54516-54519
Motor carrier saefty regulations:
Driver qualification—
Dahleen, Larry A. et al; vision requirement waivers,
54519-54522

Federal Maritime Commission
NOTICES
Agreements filed, etc., 54478-54479
Freight forwarders licenses:
Air & Ocean International, Inc., et al., 54479

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 54479
Formations, acquisitions, and mergers, 54479-54480
Meetings; Sunshine Act, 54480

Financial Management Service
See Fiscal Service

Fiscal Service
PROPOSED RULES
Financial management services:
Taxpayer identifying number requirement; withdrawn,
54426-54427
NOTICES
Taxpayer identifying number agency implementation
reports; policy statement, 54524-54525

Fish and Wildlife Service

NOTICES

Endangered and threatened species permit applications,
54485

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
New drug applications—
Ivermectin, 54352-54353

NOTICES
Federal Food, Drug, and Cosmetic Act; implementation:
Antimicrobial substances use; legal and policy
interpretation, 54532-54544
Human drugs:
Patent extension; regulatory review period
determinations—
Skelid, 54481
Meetings:
Antiviral Drugs Advisory Committee, 54481-54482
Biotechnology: advances, applications, and regulatory
challenges; science forum, 54482
National Consumer Forum, 54482
Reporting and recordkeeping requirements, 54482-54483

Forest Service
NOTICES
Environmental statements; notice of intent:
Clearwater National Forest, ID, 54434-54435
Meetings:
Yakima Provincial Advisory Committee, 54435

Health and Human Services Department
See Food and Drug Administration
See Health Care Financing Administration
See Indian Health Service
NOTICES
Meetings:
Vital and Health Statistics National Committee, 54480

Health Care Financing Administration
RULES
Medicare:
Medicare+Choice program—
Establishment; correction, 54526

Historic Preservation, Advisory Council
RULES
Conflict of interests, 54354-54355

Housing and Urban Development Department
PROPOSED RULES
Lead-based paint hazards in federally owned residential
property and housing receiving Federal assistance;
notification, evaluation, and reduction, 54422-54426
Manufactured home procedural and enforcement
regulations:
Revision, 54527-54529
NOTICES
Grants and cooperative agreements; availability, etc.:
Facilities to assist homeless—
Excess and surplus Federal property, 54484-54485

Immigration and Naturalization Service
RULES
Immigration:
User fee requirements; technical changes for submission,
54526

Indian Health Service
NOTICES
Grants and cooperative agreements; availability, etc.:
Health professions educational loans repayment program,
54483-54484

Interior Department
See Fish and Wildlife Service
See Land Management Bureau



VI Federal Register / Vol. 63, No. 196 / Friday, October 9, 1998 / Contents

See National Park Service
See Reclamation Bureau

International Trade Administration
NOTICES
Antidumping:
Large power transformers from—
Italy et al., 54441
Professional electric cutting tools from—
Japan, 54441-54444
Antidumping and countervailing duties:
Administrative review requests, 54440-54441

Justice Department
See Drug Enforcement Administration
See Immigration and Naturalization Service

Labor Department

See Employment and Training Administration

See Employment Standards Administration

See Occupational Safety and Health Administration

Land Management Bureau
NOTICES
Meetings:
Wild Horse and Burro Advisory Board, 54485-54486
Minerals management:
Mining claims; forms of legal financial guarnatees—
Idaho, 54486
Oil and gas leases:
Wyoming, 54487
Survey plat filings:
California, 54487-54488
Nevada, 54488-54489

National Aeronautics and Space Administration
NOTICES
Meetings:
Aeronautics and Space Transportation Technology
Advisory Committee, 54502
Life and Microgravity Sciences and Applications
Advisory Committee, 54502-54503

National Archives and Records Administration

NOTICES

Agency records schedules, proposed; comment request,
54503-54505

National Labor Relations Board
NOTICES
Meetings; Sunshine Act, 54505

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Pacific cod, 54381
PROPOSED RULES
Fishery conservation and management:
Atlantic billfishes, 54433
NOTICES
Grants and cooperative agreements; availability, etc.:
Climate and global change program, 54444-54447
Southeast Bering Sea Carrying Capacity project, 54447—
54450
Meetings:
Pacific Fishery Management Council, 54450-54451

National Park Service
NOTICES
Concession contract negotiations:
Canyonlands National Park, UT; backcountry mountain
bike tours, 54489
Glacier National Park, MT; overnight accomodations and
food service facilities, 54489-54490
Meetings:
National Preservation Technology and Training Board,
54490

National Science Foundation
NOTICES
Antarctic Conservation Act of 1978; permit applications,
etc., 54505
Meetings:
Chemical and Transport Systems Special Emphasis Panel,
54505-54506
Materials Research Special Emphasis Panel, 54506
Senior Executive Service:
Performance Review Board; membership, 54506-54507

Nuclear Regulatory Commission
PROPOSED RULES
Production and utilization facilities; domestic licensing:
Non-owner operating service companies; proposed
criteria, 54389-54391

Occupational Safety and Health Administration
NOTICES
Meetings:
Occupational Safety and Health National Advisory
Committee, 54501-54502

Presidential Documents
PROCLAMATIONS
Special observances:
Day of Concern About Young People and Gun Violence,
National (Proc. 7134), 54549-54552

Public Debt Bureau
See Fiscal Service

Public Health Service
See Food and Drug Administration
See Indian Health Service

Reclamation Bureau
NOTICES
Meetings:
Yakima River Basin Water Enhancement Project
Conservation Advisory Group, 54490

Rural Utilities Service
PROPOSED RULES
Electric and telephone loans:
Fidelity and insurance requirements, 54385-54389

Securities and Exchange Commission
PROPOSED RULES
Securities:
Brokers and dealers; books and records requirements—
Sales practices, 54404-54417
NOTICES
Applications, hearings, determinations, etc.:
Public utility holding company filings, 54507-54509



Federal Register / Vol. 63, No. 196 / Friday, October 9, 1998 / Contents VIl

Small Business Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 54509-54510
Disaster loan areas:
Louisiana, 54510
South Carolina, 54510
Texas, 54511
Virgin Islands, 54510-54511
License surrenders:
South Bay Capital Corp., 54511

Social Security Administration
PROPOSED RULES
Social security benefits and supplemental security income:
Federal old age, survivors and disability insurance—
Impairments; medical and other evidence and medical

consultant definition, 54417-54422
NOTICES

Agency information collection activities:
Submission for OMB review; comment request, 54511

State Department
NOTICES
Foreign passports validity; list of countries, 54512

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department

See Coast Guard

See Federal Aviation Administration
See Federal Highway Administration
NOTICES

Aviation proceedings:
Certificates of public convenience and necessity and
foreign air carrier permits; weekly applications,
54512-54513

Treasury Department
See Customs Service
See Fiscal Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54522—
54524

United States Information Agency
NOTICES
Art objects; importation for exhibition:
Donato Creti, Melancholy and Perfection, 54525

Separate Parts In This Issue

Part 1l
Department of Housing and Urban Development, 54527—
54529

Part 11l

Department of Health and Human Services, Food and Drug
Administration, and Environmental Protection Agency,
54532-54544

Part IV
Department of Education, 54545-54548

Part V
The President, 54549-54552

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.



VI Federal Register/Vol. 63, No. 196/Friday, October 9, 1998/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Proclamations:

10 CFR
Proposed Rules:
50 i 54389
14 CFR
39 54347
71 (4 documents) ........... 54349,
54350
Proposed Rules:
39 (5 documents) ........... 54391,
54393, 54395, 54399, 54401
Lo 54403
17 CFR
Proposed Rules:
240 54404
20 CFR

Proposed Rules:

24 CFR

31 CFR

Proposed Rules:

212 i, 54426
33 CFR

117 (2 documents) .......... 54353
36 CFR

Bll i 54354
40 CFR
52 54358
148...ciciiiiiiie ..54356
180 (3 documents) ,

54360, 54362

44 CFR

64 (2 documents) ........... 54369,
54371

65 (2 documents) ........... 54373,
54376

B7 e 54378

Proposed Rules:

B7 i 54427

47 CFR

73 (2 documents) ............ 54380
Proposed Rules:

73 (2 documents)

49 CFR
Proposed Rules:

395 54432
396, 54432
50 CFR

679 i 54381
Proposed Rules:

644 ..., 54433



54341

Rules and Regulations

Federal Register

Vol. 63, No. 196
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 922
[Docket No. FV98-922—-1 FIR]
Apricots Grown in Designated

Counties in Washington; Change in
Container Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which modified container requirements
prescribed under the Washington
apricot marketing order. The marketing
order regulates the handling of apricots
grown in designated counties in
Washington and is administered locally
by the Washington Apricot Marketing
Committee (Committee). This rule
continues in effect an action which
removed the requirement requiring the
use of a top pad when apricots are
packed loose in closed containers
weighing not less than 24 pounds.
Continuation of that action will allow
handlers greater flexibility in
determining the need for a top pad
depending on apricot variety or
container dimensions, and is expected
to increase returns to producers and
improve the quality of apricots available
to consumers.

EFFECTIVE DATE: November 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Marketing Order
Administration Branch, F&V, AMS,
USDA, 1220 SW Third Avenue, Room
369, Portland, Oregon 97204; telephone:
(503) 326-2724, Fax: (503) 326—7440; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,

AMS, USDA, Room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 132 and Marketing Order No. 922 (7
CFR part 922), regulating the handling
of apricots grown in designated counties
in Washington, hereinafter referred to as
the *““order.” The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues in effect the
revision to the language in the order’s
container regulations which removed
the requirement requiring the use of a
top pad when apricots are packed loose

in closed containers weighing not less
than 24 pounds. A top pad is a pad
made of various materials, typically
paper, which is placed on top of fruit
packed in a closed container.
Continuing the removal of that
requirement will allow handlers greater
flexibility in determining the need for a
top pad depending on apricot variety or
container dimensions, and is expected
to increase returns to producers and
handlers, and to improve the quality of
apricots available to consumers.

Section 922.52 of the order provides
authority for container regulations and
§922.53 provides for the modification,
suspension, or termination of the
container regulations due to changed
conditions. The container regulations
are prescribed in §922.306. Paragraph
(a)(4) of that section previously required
handlers to use a top pad when apricots
were packed loose in closed containers
weighing not less than 24 pounds.

At its May 14, 1998, meeting the
Committee unanimously recommended
removing the requirement requiring
mandatory use of a top pad in apricots
packed loose in closed containers
weighing not less than 24 pounds. The
requirement for a top pad was intended
to protect apricots from bouncing and
bruising during transportation to
market. However, some varieties of
apricots, typically the newer and larger
varieties, are often damaged from
rubbing against a top pad. The
Committee believed that some varieties
of apricots, typically the older and
smaller varieties, still derive benefit
from the use of a top pad. Therefore, the
Committee believed that handlers
should have the flexibility to determine
whether or not to use a top pad when
using closed containers depending on
apricot variety or container dimensions.
Previously, the container regulations
required the use of a top pad regardless
of the apricot variety or the dimensions
of the closed container. This rule
continues to give handlers the flexibility
to use different packaging techniques for
different varieties, and to develop new
packaging techniques that do not
require a top pad. It also gives them the
flexibility to use containers with
different dimensions because some
containers may not have sufficient space
for a top pad. Continuing the removal of
the top pad requirement is expected to
increase returns to producers and
handlers by eliminating the cost of a top
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pad (ranging in cost from 4 cents per
pad for paper to 25 cents per pad for
foam), and to improve the quality of
apricots available to consumers because
of decreased fruit damage during transit.
The removal of the requirement
requiring mandatory use of a top pad for
apricots packed loose in closed
containers weighing not less than 24
pounds will save producers and
handlers the cost of a top pad when the
pad is not needed.

An editorial change which removes,
for clarity, reference in § 922.306(a)(4) to
containers being row-faced or tray-
packed does not eliminate the current
requirement in 8 922.306(a)(2) which
applies to all containers with a net
weight of apricots greater than 14
pounds.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 75 handlers
of Washington apricots who are subject
to regulation under the order and
approximately 400 apricot producers in
the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. The majority of Washington
apricot handlers and producers may be
classified as small entities.

At its May 14, 1998, meeting the
Committee unanimously recommended
removing the requirement requiring
mandatory use of a top pad in apricots
packed loose in closed containers
weighing not less than 24 pounds. The
requirement for a top pad was intended
to protect apricots from bouncing and
bruising during transportation to
market. However, some varieties of
apricots, typically the newer and larger
varieties, were often damaged from
rubbing against a top pad. The
Committee believed that some varieties
of apricots, typically the older and
smaller varieties, still derive benefit

from the use of a top pad. Therefore, the
Committee believed that handlers
should have the flexibility to determine
whether or not to use a top pad in these
closed containers depending on apricot
variety or container dimensions.
Previously, the container regulations
required the use of a top pad regardless
of the apricot variety or the dimensions
of the closed container. This rule
continues to provide handlers greater
flexibility by allowing them to use
different packaging techniques for
different varieties, and to develop new
packaging techniques that do not
require a top pad. This rule also
provides handlers greater flexibility by
permitting them to use containers with
different dimensions because some
containers may not have sufficient space
for a top pad. Continuing the removal of
the top pad requirement, is expected to
increase returns to producers and
handlers by eliminating the cost of a top
pad (ranging in cost from 4 cents per
pad for paper to 25 cents per pad for
foam) when the pad is not necessary,
and to improve the quality of apricots
available to consumers because of
decreased fruit damage during transit.

The only alternative identified by the
Committee was to continue the
mandatory use of a top pad. However,
this alternative was not adopted because
use of the top pad in some containers
damaged certain varieties of apricots
during shipment.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
apricot handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sectors. In addition, as noted in the
initial regulatory flexibility analysis, the
Department has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Washington apricot industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the May 14, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue. The
Committee itself is composed of 12
members, of which four are handlers
and eight are growers, the majority of
whom are small entities.

An interim final rule concerning this
action was published in the Federal
Register on June 16, 1998 (63 FR 32717).
Copies of the rule were mailed by the
Committee’s staff to all Committee

members and apricot handlers. In
addition, the rule was made available
through the Internet by the Office of the
Federal Register. That rule provided for
a 60-day comment period which ended
August 17, 1998. No comments were
received.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (63 FR 32717, June 16, 1998)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

Accordingly, the interim final rule
amending 7 CFR part 922 which was
published at 63 FR 32717 on June 16,
1998, is adopted as a final rule without
change.

Dated: October 5, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-27181 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV98-948-1 FIR]

Irish Potatoes Grown in Colorado;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which decreased the assessment rate,
from $0.0030 to $0.0015 per
hundredweight of potatoes handled,
established for the Colorado Potato
Administrative Committee, San Luis
Valley Office (Area Il) (Committee)
under Marketing Order No. 948 for the
1998-99 and subsequent fiscal periods.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of potatoes
grown in Colorado. Authorization to
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assess potato handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The fiscal period began on
September 1 and ends August 31. The
assessment rate will continue in effect
indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: November 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Dennis L. West, Northwest Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, 1220 SW Third
Avenue, Room 369, Portland, OR 97204;
telephone: (503) 326-2724, Fax: (503)
326-7440, or George J. Kelhart,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Order No. 948, both as
amended (7 CFR part 948), regulating
the handling of Irish potatoes grown in
Colorado, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Colorado potato handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable potatoes
beginning September 1, 1998, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with

law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues to decrease the
assessment rate established for the
Committee for the 1998-99 and
subsequent fiscal periods from $0.0030
to $0.0015 per hundredweight of
potatoes handled.

The Colorado potato marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of Colorado
Area Il potatoes. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

In Colorado, both a State and a
Federal marketing order operate
simultaneously. The State order
authorizes promotion, including paid
advertising, which the Federal order
does not. All expenses in this category
are financed under the State order. The
jointly operated programs consume
about equal administrative time and the
two orders continue to split
administrative costs equally.

For the 1996—-97 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other information
available to the Secretary.

The Committee met on May 21, 1998,
and recommended, by a nine to one
vote, 1998-99 expenditures of $66,895
and an assessment rate of $0.0015 per
hundredweight of potatoes. The
Committee member voting no objected
to the amount being budgeted for the
executive director’s salary, but had no
problem with the total amount budgeted

or the reduction in the assessment rate.
In comparison, last year’s budgeted
expenditures were $63,329. The
assessment rate of $0.0015 is $0.0015
less than the rate previously in effect.
The Committee voted to lower the
assessment rate and use some of the
funds in its operating reserve to bring
the reserve closer to the amount it
believes necessary to administer the
program. The decrease will reduce the
financial burden on handlers as prices
for San Luis Valley potatoes have been
extremely low the past two seasons.
Overproduction of the 1996 fall crop
and unusually cold weather during the
1997 fall crop growing season resulted
in major financial disasters within the
San Luis Valley potato industry. The
Committee discussed various
assessment rates, but decided that an
assessment rate of less than $0.0015
would not generate the income
necessary to administer the program
with an adequate reserve.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $37,210 for salaries, $10,850 for
office expenses, which include
telephone, supplies, and postage, and
$5,250 for building maintenance, which
includes insurance and utilities.
Budgeted expenses for these items in
1997-98 were $35,579, $9,500, and
$5,250, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Colorado Area Il potatoes.
Potato shipments for the year are
estimated at 16,500,000 hundredweight
which should provide $24,750 in
assessment income. Income derived
from handler assessments, along with
funds from the Committee’s authorized
reserve, will be adequate to cover
budgeted expenses. Funds in the reserve
($124,903 as of September 1, 1997) will
be kept within the maximum permitted
by the order (less than approximately
two fiscal periods’ expenses; § 948.78).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
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open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 285
producers of Colorado Area Il potatoes
in the production area and
approximately 100 handlers subject to
regulation under the marketing order.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts less than
$500,000 and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of Colorado Area Il potato
producers and handlers may be
classified as small entities.

This rule continues to decrease the
assessment rate established for the
Committee and collected from handlers
for the 1998—-99 and subsequent fiscal
periods from $0.0030 to $0.0015 per
hundredweight of potatoes handled.
The Committee by a nine to one vote
recommended 1998-99 expenditures of
$66,895 and an assessment rate of
$0.0015 per hundredweight of potatoes
handled. The Committee member voting
no objected to the amount being
budgeted for the executive director’s
salary but had no problem with the total
amount budgeted or the reduction in the
assessment rate. In comparison, last
year’s budgeted expenditures were
$63,329. The assessment rate of $0.0015
is $0.0015 lower than the 1997-98 rate.
The Committee voted to lower the
assessment rate and use some of the
funds in its operating reserve to bring
the reserve closer to the amount it

believes necessary to administer the
program. The decrease will reduce the
financial burden on handlers as prices
for San Luis Valley potatoes have been
extremely low the past two seasons.
Overproduction of the 1996 fall crop
and unusually cold weather during the
1997 fall crop growing season resulted
in major financial disasters within the
San Luis Valley potato industry. The
Committee discussed various
assessment rates but decided that an
assessment rate of less than $0.0015
would not generate the income
necessary to administer the program
with an adequate reserve.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $37,210 for salaries, $10,850 for
office expenses, which include
telephone, supplies, and postage, and
$5,250 for building maintenance which
includes insurance and utilities.
Budgeted expenses for these items in
1997-98 were $35,579, $9,500, and
$5,250, respectively.

With Colorado Area Il potato
shipments for 1998-99 estimated at
16,500,000 hundredweight, the $0.0015
rate of assessment should provide
$24,750 in assessment income. Income
derived from handler assessments, along
with funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve ($124,903 as of September 1,
1997) will be kept within the maximum
permitted by the order (less than
approximately two fiscal periods’
expenses; 8 948.78).

Recent price information indicates
that the grower price for the 1998-99
marketing season will range between
$1.60 and $6.15 per hundredweight of
Colorado potatoes. Therefore, the
estimated assessment revenue for the
199899 fiscal period as a percentage of
total grower revenue will range between
0.0900 and 0.0243 percent.

This action continues to decrease the
assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, decreasing the
assessment rate reduces the burden on
handlers and may reduce the burden on
producers. In addition, the Committee’s
meeting was widely publicized
throughout the Colorado Area Il potato
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the May 21, 1998, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large
Colorado Area Il potato handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

An interim final rule concerning this
action was published in the Federal
Register on July 16, 1998 (63 FR 38282).
Copies of that rule were also mailed or
sent via facsimile to all Area Il potato
handlers. Finally, the interim final rule
was made available through the Internet
by the Office of the Federal Register. A
60-day comment period was provided
for interested persons to respond to the
interim final rule. The comment period
ended on September 14, 1998, and no
comments were received.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

PART 948—IRISH POTATOES GROWN
IN COLORADO

Accordingly, the interim final rule
amending 7 CFR part 948 which was
published at 63 FR 38282 on July 16,
1998, is adopted as a final rule without
change.

Dated: October 5, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-27182 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-02—-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 987
[Docket No. FV98-987-1 FR]

Domestic Dates Produced or Packed in
Riverside County, CA; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
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ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate from $0.0556 to $0.10
per hundredweight established for the
California Date Administrative
Committee (Committee) under
Marketing Order No. 987 for the 1998—
99 and subsequent crop years. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of dates
produced or packed in Riverside
County, California. Authorization to
assess date handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The crop year began
October 1 and ends September 30. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: October 13, 1998.

FOR FURTHER INFORMATION CONTACT:
Diane Purvis, Marketing Assistant, or
Richard P. VVan Diest, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey St., suite
102B, Fresno, CA 93721; telephone:
(209) 487-5901; Fax: (209) 487-5906; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone:(202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 987, both as amended (7
CFR part 987), regulating the handling
of domestic dates produced or packed in
Riverside County, California, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California date handlers are
subject to assessments. Funds to
administer the order are derived from

such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable dates
beginning on October 1, 1998, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1998-99 and subsequent crop years
from $0.0556 per hundredweight to
$0.10 per hundredweight of assessable
dates handled.

The California date marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and producer-handlers of
California dates. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 1996-97 and subsequent crop
years, the Committee recommended,
and the Department approved, an
assessment rate that would continue in
effect from crop year to crop year unless
modified, suspended, or terminated by
the Secretary upon recommendation
and information submitted by the
Committee or other information
available to the Secretary.

The Committee met on June 4, 1998,
and unanimously recommended 1998—
99 expenditures of $80,000 and an

assessment rate of $0.10 per
hundredweight of dates handled. In
comparison, last year’s budgeted
expenditures were $60,000. The
assessment rate of $0.10 is $0.0444
higher than the rate currently in effect.
The higher assessment rate is needed to
offset an expected reduction in funds
available to the Committee from the sale
of cull dates. Proceeds from such sales
are deposited into the surplus account
for subsequent use by the Committee in
covering the surplus pool share of the
Committee’s expenses. Handlers may
also dispose of cull dates of their own
production within their own livestock-
feeding operation; otherwise, such cull
dates must be shipped or delivered to
the Committee for sale to non-human
food product outlets.

The Committee expects to apply
$40,000 of surplus account monies to
cover surplus pool expenses during
1997-98. Based on a recent trend of
declining sales of cull dates over the
past few years, the Committee expects
the surplus pool share of expenses
during 1998-99 to be $30,000, or
$10,000 less than expected during
1997-98. Hence, the revenue available
from the surplus pool to cover
Committee expenses during 1998-99 is
expected to be 25 percent less than last
year. To offset this reduction in income,
the Committee recommended increasing
the assessment rate and using $20,000
from its administrative reserves to fund
the 1998-99 budget.

The major expenditures
recommended by the Committee for the
1998-99 year include $32,100 in
salaries and benefits, $20,000 in office
administration, and $23,990 in office
expenses. Office administration
includes $16,000 towards the salary for
a new compliance officer position.
Budgeted expenses for these items in
1997-98 were $37,627 in salaries and
benefits and $18,507 in office expenses.

The assessment rate recommended by
the Committee was derived from
applying the following formula where:
A =1998-99 surplus account ($30,000);
B = amount taken from administrative

reserves ($20,000);

C =1998-99 expenses ($80,000);
D =1998-99 expected shipments

(300,000 hundredweight);

(C — (A + B)) <divide> D = $0.10 per
hundredweight.

Estimated shipments should provide
$30,000 in assessment income. Income
derived from handler assessments, the
surplus account (which contains money
from cull date sales), and the
administrative reserves will be adequate
to cover budgeted expenses. Funds in
the reserve are expected to total about
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$20,000 by September 30, 1998, and
therefore will be less than the maximum
permitted by the order (not to exceed
50% of the average of expenses incurred
during the most recent five preceding
crop years; 8§ 987.72(c)).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998-99 budget has been
approved; and those for subsequent crop
years would be reviewed and, as
appropriate, approved by the
Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 135
producers of dates in the production
area and approximately 20 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of

California date producers and handlers
may be classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1998-99
and subsequent crop years from $0.0556
per hundredweight to $0.10 per
hundredweight of assessable dates
handled. The Committee unanimously
recommended 1998-99 expenditures of
$80,000 and an assessment rate of $0.10
per hundredweight. The assessment rate
of $0.10 is $0.0444 higher than the
1997-98 rate. The quantity of assessable
dates for the 1998-99 crop year is
estimated at 300,000 hundredweight.
Thus, the $0.10 rate should provide
$30,000 in assessment income and, in
conjunction with other funds available
to the Committee, be adequate to meet
this year’s expenses. Funds available to
the Committee include income derived
from assessments, the surplus account
(which contains money from cull date
sales), and the administrative reserves.

The major expenditures
recommended by the Committee for the
1998-99 year include $32,100 in
salaries and benefits, $20,000 in office
administration, and $23,990 in office
expenses. Office administration
includes $16,000 towards the salary for
a new compliance officer position.
Budgeted expenses for these items in
1997-98 were $37,627 in salaries and
benefits and $18,507 in office expenses.

The higher assessment rate is needed
to offset an expected reduction in funds
available to the Committee from the sale
of cull dates to non-human food product
outlets. Proceeds from such sales are
deposited into the surplus account for
subsequent use by the Committee. Last
year, the Committee applied $40,000 to
the budget from the sale of cull dates as
the surplus account’s share of
Committee expenses. Based on a trend
of declining sales of cull dates over the
past few years, this year the Committee
expects to only be able to apply $30,000
(25 percent less) to the budget from the
sale of cull dates. To offset this
reduction in income, the Committee
recommended increasing the assessment
rate and using $20,000 from its
administrative reserves to fund the
1998-99 budget. Funds in the reserve
are expected to total about $20,000 on
September 30, 1998, and therefore will
be less than the maximum permitted
under the order (not to exceed 50
percent of the average of expenses
incurred during the most recent five
preceding crop years; 8 987.72(c).

The Committee reviewed and
unanimously recommended 199899
expenditures of $80,000 which included
increases in salaries and benefits and
administrative expenses. Prior to

arriving at this budget, the Committee
considered alternative expenditure
levels, including a proposal to not fund
a compliance officer position, but
determined that expenditures for the
position were necessary to promote
compliance with program requirements.
The assessment rate of $0.10 per
hundredweight of assessable dates was
then determined by applying the
following formula where:
A =1998-99 surplus account ($30,000);
B = amount taken from administrative
reserves ($20,000);
C = 1998-99 expenses ($80,000);
D =1998-99 expected shipments

(300,000 hundredweight);

(C — (A + B)) <divide> D = $0.10 per
hundredweight.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the grower price for the 1998-99 season
could range between $30 and $75 per
hundredweight of dates. Therefore, the
estimated assessment revenue for the
1998-99 crop year as a percentage of
total grower revenue could be less than
one percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the
California date industry, and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June 4,
1998, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large California date
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on July 24, 1998,(63 FR 39757).
Copies of the proposed rule were also
mailed or sent via facsimile to all date
handlers. Finally, the proposal was
made available through the Internet by
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the Office of the Federal Register. A 60-
day comment period ending September
22,1998, was provided for interested
persons to respond to the proposal. No
comments were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the 1998-99 crop year began
October 1, 1998, and the marketing
order requires that the rate of
assessment for each crop year apply to
all assessable dates handled during such
period. The Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuing
basis. Further, handlers are aware of this
rule which was recommended at a
public meeting. Also, a 60-day comment
period was provided for in the proposed
rule, and no comments were received in
response to that rule.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 987 is amended as
follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
part 987 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 987.339 is revised to read
as follows:

§987.339 Assessment rate.

On and after October 1, 1998, an
assessment rate of $0.10 per
hundredweight is established for
California dates.

Dated: October 2, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-27180 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-CE-54-AD; Amendment 39—
10821; AD 98-08-25 R1]

RIN 2120-AA64

Airworthiness Directives; Twin
Commander Aircraft Corporation 500,
680, 690, and 695 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises
Airworthiness Directive (AD) 98-08-25,
which currently requires replacing the
nose landing gear (NLG) drag link bolt
with an approved heat-treated bolt that
has the manufacturer’s serial number,
manufacture date, and the last three
digits of the drawing number (055) on
the bolt head on certain Twin
Commander Aircraft Corporation (Twin
Commander) 500, 680, 690, and 695
series airplanes; and changing the bolt
part number (P/N) to be installed on
Models 690D and 695A from P/N
ED10055 to P/N 750076-1. The FAA
inadvertently transposed the serial
numbers of the 4 affected Model 695A
airplanes. This AD retains the same
actions of AD 98-08-25, and corrects
the serial numbers of these 4 airplanes.
Three of the four airplanes are not on
the U.S. Register and the other one is
already in compliance with the actions
of AD 98-08-25. The actions specified
in this AD are intended to continue to
prevent the NLG from collapsing due to
failure of a drag link bolt, which could
result in loss of control of the airplane
during landing operations.

DATES: Effective January 5, 1999.

The incorporation by reference of
certain publications listed in the
regulations was previously approved by
the Director of the Federal Register as of
May 18, 1998 (63 FR 19387, April 20,
1998).

Comments for inclusion in the Rules
Docket must be received on or before
December 14, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 96—-CE-54—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Service information that applies to
this AD may be obtained from the Twin
Commander Aircraft Corporation, 19010
59th Drive NE, Arlington, Washington

98223-7832; telephone: (360) 435-9797;
facsimile: (360) 435-1112. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 96-CE-54—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Morfitt, Aerospace Engineer,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Ave. SW, Renton,
Washington, 98055-4056; telephone:
(206) 227-2595; facsimile: (206) 227—
1181.

SUPPLEMENTARY INFORMATION:

Discussion

On April 9, 1998, the FAA issued AD
98-08-25, Amendment 39-10474 (63
FR 19387, April 20, 1998), which
applies to certain Twin Commander
500, 680, 690, and 695 series airplanes.
AD 98-08-25 currently requires
replacing the NLG drag link bolt with an
approved heat-treated bolt that has the
manufacturer’s serial number,
manufacture date, and the last three
digits of the drawing number (055) on
the bolt head on all of the affected
airplanes; and changing the bolt part
number (P/N) to be installed from P/N
ED10055 to P/N 750076—1, on Models
690D and 695A airplanes.
Accomplishment of the actions of AD
98-08-25 are required in accordance
with Twin Commander Service Bulletin
224, Revision C, dated July 25, 1996.

The actions specified by AD 98—-08-25
are intended to prevent the nose landing
gear (NLG) from collapsing because of
failure of a drag link bolt, which could
result in loss of control of the airplane
during landing operations.

AD 98-08-25 was the result of the
FAA'’s determination that a defective lot
of drag link bolts used in the NLG was
manufactured and distributed to the
field.

Events Leading to the Issuance of This
AD

Since AD 98-08-25 became effective,
the FAA has realized that it
inadvertently transposed the serial
numbers of the 4 affected Model 695A
airplanes. In particular, the AD
currently contains Model 695A
airplanes, serial numbers 69010, 69041,
69056, and 69061. The affected serial
numbers should be 96010, 96041,
96056, and 96061.

Three of the four airplanes are not on
the U.S. Register and the other one is
already in compliance with the actions
of AD 98-08-25.
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The FAA'’s Determination

After examining all information
related to the subject described above,
the FAA has determined that additional
AD action should be taken to:

—Correct the serial numbers of the
Model 695A airplanes; and

—Continue to prevent the NLG from
collapsing due to failure of a drag link
bolt, which could result in loss of
control of the airplane during landing
operations.

Explanation of the Provisions of This
AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Twin Commander 500,
680, 690, and 695 series airplanes of the
same type design registered in the
United States, the FAA is issuing an AD
to revise AD 98-08-25. This AD retains
the same actions of AD 98-08-25 for all
of the affected airplanes, and corrects
the serial numbers of the Model 695A
airplanes.

Accomplishment of the actions of this
AD is still required in accordance with
Twin Commander Service Bulletin 224,
Revision C, dated July 25, 1996.

Cost Impact

The FAA estimates that 54 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
1 workhour per airplane to accomplish
these actions, and that the average labor
rate is approximately $60 an hour. The
manufacturer is providing parts and one
hour labor free of charge. With this in
mind, this AD imposes no cost impact
upon the U.S. operators of the affected
airplanes.

The only difference between this AD
and AD 98-08-25 is the revision to the
serial numbers of the Model 695A
airplanes. Of these 4 airplanes, 3 are
currently not on the U.S. registry and
the other is already in compliance with
the AD. Therefore, there is no cost
impact of this AD over that already
required by AD 98—08-25.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Since the
actions have already been incorporated
on the one Model 695A airplane that is
on the U.S. registry, this AD revision
will impose no additional actions upon
U.S. operators of the affected airplanes.
In accordance with §11.17 of the
Federal Aviation Regulations (14 CFR
11.17) unless a written adverse or
negative comment, or a written notice of

intent to submit an adverse or negative
comment, is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, a written adverse or negative
comment, or written notice of intent to
submit such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and an opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96-CE-54—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For reasons discussed in the
preamble, | certify that this regulation
(1) is not a “‘significant regulatory
action” under Executive Order 12866;
(2) is not a “*significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
98-08-25, Amendment 39-10474 (63
FR 19387, April 20, 1998), and adding
a new AD to read as follows:

98-08-25 R1 Twin Commander Aircraft
Corporation: Amendment 39-10821;
Docket No. 96—-CE-54—AD. Revises AD
98-08-25, Amendment 39-10474, which
superseded AD 96-12-08, Amendment
39-9650.

Applicability: The following model and
serial number airplanes, certificated in any
category:

[Amended]
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Models

Serial Nos.

1765.
1195.
6027.
1677

15041.

3185, 3228, 3230, 3262, and 3291.

11035, 11053, 11068, and 11074.
11111, 11134, 11146, 11153, 11173, 11177, 11205, 11215, 11237, 11249, 11271, 11273, and 11282.

11360, 11382, 11409, 11424, 11451, 11455, 11463, 11491, 11513, 11521, 11535, 11536, 11539, and 11566.
11638, 11643, 11676, 11689, and 11719.

95010, 95033, 95044, and 95066.
96010, 96041, 96056, and 96061.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated below,
unless already accomplished:

1. For all affected airplane models, except
for Model 695A airplanes: Within 75 hours
time-in-service (TIS) after May 18, 1998 (the
effective date of AD 98-08-25).

2. For Model 695A airplanes: Within the
next 75 hours TIS after the effective date of
this AD.

To prevent the nose landing gear (NLG)
from collapsing due to failure of a drag link
bolt, which could result in loss of control of
the airplane during landing operations,
accomplish the following:

(a) For all airplane models, except for
Models 690D and 695A, replace the NLG
drag link bolt, part number (P/N) ED 10055,
with a new bolt in accordance with the
INSTRUCTIONS section of Twin Commander
Service Bulletin (SB) 224, Revision C, dated
July 25, 1996.

(b) For airplane Models 690D and 695A,
replace the NLG drag link bolt (P/N ED
10055), with a new bolt (P/N 750076-1) in
accordance with Twin Commander SB 224,
Revision C, dated July 25, 1996.

(c) The new replacement bolt must be
marked with the manufacturer’s serial
number, the date of manufacture, and the last
three digits of the drawing number, 055, on
the bolt head for all but Models 690D and
695A. Models 690D and 695A bolts must be
marked with the manufacturer’s serial
number, the date of manufacture, and the last
three digits of the drawing number, 76-1, on
the bolt head.

Note 2: Although not required by this AD,
FAA highly recommends that the removed
bolt (P/N ED 10055) be returned to Twin
Commander for Rockwell Hardness testing.

(d) For all affected airplane models, except
for Models 690D and 695A airplanes,

compliance with Twin Commander SB 224,
Revision A, dated April 24, 1996; or Twin
Commander SB 224, Revision C, dated July
25, 1996, fulfills the applicable requirements
of this AD. For the affected Models 690 and
695A airplanes, compliance must be in
accordance with Twin Commander SB 224,
Revision C, dated July 25, 1998.

(e) As of the effective date of this AD, no
person shall install, on any affected airplane,
a NLG drag link bolt that does not have the
manufacturer’s serial number, manufacture
date, and the last three digits of the drawing
number as specified in paragraph (c) of this
AD.

(f) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Seattle Aircraft
Certification Office, 1601 Lind Ave. SW,
Renton, Washington, 98055-4056. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Seattle Aircraft Certification
Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle Aircraft
Certification Office.

(h) The inspection and replacement
required by this AD shall be done in
accordance with Twin Commander Service
Bulletin 224, Revision C, dated July 25, 1996.
This incorporation by reference was
previously approved by the Director of the
Federal Register as of May 18, 1998 (63 FR
19387, April 20, 1998). Copies may be
obtained from Twin Commander Aircraft

Corporation, 19010 59th Drive NE, Arlington,

Washington 98223-7832. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(i) This amendment revises AD 98-08-25,
Amendment 39-10474, which superseded
AD 96-12-08, Amendment No. 39-9650.

(i) This amendment becomes effective on
January 5, 1999.

Issued in Kansas City, Missouri, on
September 30, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-26974 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-29]

Amendment to Class E Airspace;
Denison, IA; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date and correction.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises the Class E airspace at Denison,
IA, and corrects the state identification
for Denison Municipal Airport as
published in the direct final rule.
DATES: The direct final rule published at
63 FR 42692 is effective on 0901, UTC,
December 3, 1998.

This correction is effective on
December 3, 1998.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION: On August
11, 1998, the FAA published in the
Federal Register a direct final rule;
request for comments which revises the
Class E airspace at Denison, IA (FR
Document 98-21475, 63 FR 42692,
Airspace Docket No. 98—-ACE-29). An
error was subsequently discovered with
the state identification for Denison
Municipal Airport. After careful review
of all available information related to
the subject presented above, the FAA
has determined that air safety and the
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public interest require adoption of the
rule. The FAA has determined that this
correction will not change the meaning
of the action nor add any additional
burden on the public beyond that
already published. This action corrects
the state identification and confirms the
effective date of the direct final rule.

The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 3, 1998. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.

Correction

In rule FR Doc. 98-21475 published
in the Federal Register on August 11,
1998, 63 FR 42692, make the following
correction to the Denison Municipal
Airport, state identification
incorporated by reference in 14 CFR
71.1:

§71.1 [Corrected]
ACE IA E5 Denison, IA [Corrected]

On page 42693, in the third column, under
ACE IA Denison, IA [Revised] change
“Denison Municipal Airport, KS” to read
“Denison Municipal Airport, IA.”

Issued in Kansas City, MO on September
22, 1998.

Donald F. Hensley,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-27256 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-27]

Amendment to Class E Airspace;
Ottumwa, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Ottumwa, IA.
DATES: The direct final rule published at
63 FR 44127 is effective on 0901 UTC,
December 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri, 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on August 18, 1998 (63 FR
44127). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 3, 1998. NO adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on September
22,1998.
Donald F. Hensley,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-27254 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-26]

Amendment to Class E Airspace;
Clinton, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Clinton, 1A.
DATES: The direct final rule published at
63 FR 44378 is effective on 0901 UTC,
December 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri, 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on August 19, 1998 (63 FR
44378). The FAA uses the direct final
rulemaking procedure for a non-

controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 3, 1998. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on September
22,1998.
Donald F. Hensley,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-27251 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ACE-43]

Amendment to Class E Airspace;
Meade, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Meade Municipal
Airport, Meade, KS. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 17, GPS RWY 35,
and Nondirectional Radio Beacon (NDB)
RWY 17 Standard Instrument Approach
Procedures (SIAPs) to serve Meade
Municipal Airport, KS. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 17, GPS RWY 35, and NDB RWY
17 SIAPs in controlled airspace.

In addition, a minor revision to the
geographic coordinates for the Airport
Reference Point (ARP) is included in
this document. The intended effect of
this rule is to provide controlled Class
E airspace for aircraft executing the GPS
RWY 17, GPS RWY 35, and NDB RWY
17 SIAPs, revise the coordinates for the
Meade Municipal Airport ARP, and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.
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DATES: This direct final rule is effective
on 0901 UTC, January 28, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
November 25, 1998.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-43, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 17, GPS RWY
35, and NDB RWY 17 SIAPs to serve the
Meade Municipal Airport, Meade, KS.
The Class E airspace includes a minor
revision to the geographic coordinates
for the Meade Municipal Airport ARP.
The amendment to Class E airspace at
Meade, KS, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement

weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ACE-43.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Meade, KS [Revised]

Meade Municipal Airport, KS
(Lat. 37°16'37" N., long. 100°21'23" W.)
Meade NDB
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(Lat. 37°17'03" N., long. 100°21'31" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Meade Municipal Airport and
within 2.5 miles each side of the 009° bearing
from the Meade NDB extending from the 6.5-
mile radius to 7 miles north of the airport.
* * * * *

Issued in Kansas City, MO, on September
23, 1998.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-27249 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 556 and 558

New Animal Drugs For Use In Animal
Feeds; Ivermectin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Merial
Ltd. The supplemental NADA provides
for use of ivermectin Type A medicated
articles to make Type B and C
medicated swine feeds, to make Type C
feed for treatment and control of
threadworms (Strongyloides ransomi),
and as top-dressing for individual
treatment of adult swine.

EFFECTIVE DATE: October 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Estella Z. Jones, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1643.

SUPPLEMENTARY INFORMATION: Merial
Ltd., 2100 Ronson Rd., Iselin, NJ 08830—
3077, is sponsor of NADA 140-974 that
provides for use of Ivomec (ivermectin
0.6%) Type A articles to make
ivermectin Type B and C swine feeds.
The Type C feeds contain 1.8 grams
ivermectin per ton for feeding to
weaned, growing and finishing swine,
and adult and breeding swine. It is used
for treatment and control of
gastrointestinal roundworm, kidney
worm, and lungworm infections, and
lice and mite infestations. The
supplemental NADA provides for use of
the Type C feeds for treatment and
control of threadworms (Strongyloides
ransomi) infections, specifically
treatment and control of “threadworms

(Strongyloides ransomi, adults and
somatic larvae, and prevention of
transmission of infective larvae to
piglets, via the colostrum or milk, when
fed during gestation),” and for use as
top-dressing for individual treatment of
adult swine. The supplemental NADA is
approved as of August 10, 1998, and the
regulations are amended in § 558.300
(21 CFR 558.300) to reflect the approval.
The basis of approval is discussed in the
freedom of information summary.

In addition, §558.300 is amended by
redesignating paragraph (c) as paragraph
(d), adding new paragraph (c), and in
newly redesignated paragraph (d)
inserting several editorial and technical
changes and adding a required
limitation statement.

This supplemental NADA is for use of
approved ivermectin Type A medicated
articles to make Type Band C
medicated feeds. Ivermectin is a
Category Il drug as defined in 21 CFR
558.3(b)(2)(ii). As provided in 21 CFR
558.4(b), an approved medicated feed
application is required for making Type
B or C medicated feeds as in this
application. Under section 512(m) of the
Federal Food, Drug, and Cosmetic Act
as amended by the Animal Drug
Availability Act of 1996 (Pub. L. 104—
250), medicated feed applications have
been replaced by the requirement for
feed mill licenses. Therefore, use of
ivermectin Type A medicated articles to
make Type B and C medicated feeds as
provided in this NADA is limited to
manufacture in a licensed feed mill.

Also, the regulation concerning
tolerances for ivermectin residues in
edible tissues is amended to provide for
an acceptable daily intake (ADI) for total
ivermectin residues. The ADI is the
amount of total drug residue that can be
safely consumed by humans every day.
Previously, FDA had codified safe
concentrations for drug residues. The
safe concentrations were confusing
because few individuals understood the
relationship between safe
concentrations, a value representing
total residues, and tolerances, the part of
the drug residue in a given tissue that
is detected by a specific analytical
method. To eliminate this confusion,
FDA is codifying the ADI.

In addition, the regulations for
tolerances for ivermectin residues is
further amended to establish a tolerance
for ivermectin residues in swine muscle.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this supplemental
application may be seen in the Dockets
Management Branch (HFA-305), Food

and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
between 9 a.m. and 4 p.m., Monday
through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act,
this supplemental approval qualifies for
3 years of marketing exclusivity
beginning August 10, 1998, because the
supplemental application contains
substantial evidence of the effectiveness
of the drug involved, any studies of
animal safety or, in the case of food-
producing animals, human food safety
studies (other than bioequivalence or
residue studies) required for approval of
the supplement and conducted or
sponsored by the applicant. The 3 years
of marketing exclusivity applies only to
use in swine for treatment and control
of threadworms (Strongyloides ransomi,
adults and somatic larvae, and
prevention of transmission of infective
larvae to piglets, via the colostrum or
milk, when fed during gestation).

FDA has determined under 21 CFR
25.33(a)(1) and (a)(7) that this action is
of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects

21 CFR Part 556
Animal drugs, Foods.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 556 and 558 are amended as
follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

2. Section 556.344 is revised to read
as follows:

§556.344 Ivermectin.

(a) Acceptable daily intake (ADI). The
ADI for total residues of ivermectin is 1
microgram per kilogram of body weight
per day.

(b) Tolerances—(1) Liver. A tolerance
is established for 22,23-
dihydroavermectin B;a (marker residue)
in liver (target tissue) as follows:

(i) Cattle. 100 parts per billion.
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(ii) Swine. 20 parts per billion.

(iii) Sheep. 30 parts per billion.

(iv) Reindeer. 15 parts per billion.

(v) American bison. 15 parts per
billion.

(2) Muscle. Muscle residues are not
indicative of the safety of other edible
tissues. A tolerance is established for
22,23-dihydroavermectin Bia (marker
residue) in muscle as follows:

(i) Swine. 20 parts per billion.

(ii) [Reserved]

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

4. Section 558.300 is amended by
redesignating paragraph (c) as paragraph
(d), by adding new paragraph (c) and
reserving it, by adding introductory text
to newly redesignated paragraph (d),
and by revising newly redesignated
paragraph (d)(1), to read as follows:

§558.300 Ivermectin.

* * * * *

(c) [Reserved]

(d) Conditions of use. It is used in
swine feed as follows:

(1) Amount per ton. For weaned,
growing-finishing swine, feed 1.8 grams
of ivermectin (to provide 0.1 milligram
per kilogram of body weight per day).
For adult and breeding swine, feed 1.8
to 11.8 grams of ivermectin (to provide
0.1 milligram per kilogram of body
weight per day). For adult and breeding
swine, may be top-dressed on daily
ration for individual treatment at levels
of 18.2 to 1180 grams (to provide 0.1
milligram per kilogram of body weight
per day).

(i) Indications for use. For treatment
and control of gastrointestinal
roundworms (Ascaris suum, adults and
fourth-stage larvae; Ascarops
strongylina, adults; Hyostrongylus
rubidus, adults and fourth-stage larvae;
Oesophagostomum spp., adults and
fourth-stage larvae); kidneyworms
(Stephanurus dentatus, adults and
fourth-stage larvae); lungworms
(Metastrongylus spp., adults);
threadworms (Strongyloides ransomi,
adults and somatic larvae, and
prevention of transmission of infective
larvae to piglets, via the colostrum or
milk, when fed during gestation); lice
(Haematopinus suis); and mange mites
(Sarcoptes scabiei var. suis).

(ii) Limitations. For use in swine feed
only. Feed as sole ration for 7
consecutive days. Withdraw 5 days
before slaughter. Consult your
veterinarian for assistance in the

diagnosis, treatment, and control of
parasitism.
* * * * *

Dated: September 28, 1998.
Margaret Ann Miller,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 98-27080 Filed 10-8-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD05-98-081]

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, NC

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations
governing the operation of the Onslow
Beach Swing Bridge across the Atlantic
Intracoastal Waterway (AICW), mile
240.7, at Camp Lejeune, North Carolina.
Beginning at 7 a.m. on October 15,
through 11:59 p.m. on October 16, 1998,
the bridge will be maintained in the
closed position. This closure is
necessary to facilitate extensive repairs
and maintain the bridge’s operational
integrity.
DATES: This deviation is effective from
7 a.m. on October 15, 1998 until 11:59
p.m. on October 16, 1998.
FOR FURTHER INFORMATION CONTACT: Ann
B. Deaton, Bridge Administrator, Fifth
Coast Guard District, at (757) 398-6222.
SUPPLEMENTARY INFORMATION: The
Onslow Beach Swing Bridge and
adjoining property are part of the
Marine Corps Base (USMC) at Camp
Lejeune military reservation, located
adjacent to Jacksonville, North Carolina.
On September 15, 1998, a letter was
forwarded to the Coast Guard by the
USMC requesting a temporary deviation
from the normal operation of the bridge.
The current regulations in Title 33 Code
of Federal Regulations, Section
117.821(a)(3), require the Onslow Beach
Swing Bridge to open on signal at all
times for commercial vessels and on
signal for pleasure vessels, except
between 7 a.m. and 7 p.m., the draw
need only open on the hour and half
hour.

The bridge repairs will replace the
bridge balance rail, immobilizing the
operation of the swing bridge entirely,

hydraulic components typically used
when the electrical systems are non-
operational. Additionally, tugboats,
cranes, and barges positioned at the site
may impede vessel traffic that could
pass under the bridge.

The Coast Guard has informed the
known commercial users of the AICW of
the bridge closure so that these users
can arrange their transits to avoid being
negatively impacted by the temporary
deviation.

From 7 a.m. on October 15, until
11:59 p.m. on October 16, 1998, this
deviation allows the Onslow Beach
Swing Bridge across the AICW to
remain closed.

Dated: September 29, 1998.
Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 98-27247 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[Docket No. CGD05-98-083]

RIN 2115-AE47

Drawbridge Operation Regulations;

New Jersey Intracoastal Waterway;
Grassy Sound Channel

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the regulations
that govern the operation of the Route
47 (George A. Reading) bridge across
Grassy Sound Channel, at Intracoastal
Waterway (CW) mile 108.9 in
Wildwood, New Jersey by requiring
two-hours advance notice for bridge
openings 24 hours a day beginning at 7
a.m. on October 19, 1998, through 5
p.m. on May 14, 1999. The bridge will
be unattended during these time periods
and requests for opening will require
calling (609) 352-5362. This action is
intended to allow the contractor to
facilitate sandblasting and painting
operations.

DATES: This regulation is effective from
7 a.m. on October 19, 1998 to 5 p.m. on
May 14, 1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the office of the
Commander (Aowb), Fifth District,
Federal Building, 4th Floor, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 8 a.m. and 4:30

including the backup system which uses p.m., Monday through Friday, except
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Federal holidays. The telephone number
is (757) 398-6222.

FOR FURTHER INFORMATION CONTACT:

Ann Deaton, Bridge Administrator, Fifth
Coast Guard District, (757) 398-6222.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days from the date of
publication. Publication of a notice of
proposed rulemaking and delay of
effective date would be contrary to the
public interest because immediate
action is necessary to facilitate the
sandblasting and painting operations
during the non-peak boating period.

Discussion of Regulation

The current regulation in Title 33
Code of Federal Regulations, Section
117.5, requires the draw to open on
signal year-round. A contractor for New
Jersey Department of Transportation
(NJDOT) requested the Coast Guard to
approve a temporary regulation from the
normal operation of the bridge by
requiring two hours advance notice to
open the bridge during the requested
time periods in order to accommodate
sandblasting and painting of the
structure. Due to an extensive
containment unit involved with
sandblasting and the subsequent
painting of the steel, it will take at least
a half hour to make the bridge available
to be opened and then another half hour
to begin work again.

DOT drawbridge logs indicate that
from October 1996 through May 1997,
the Route 47 (George A. Reading) bridge
opened for vessels 657 times with an
average of 82 openings per month or
approximately three openings per day.
The temporary regulation will not
significantly disrupt vessel traffic since
mariners may still transit the bridge
provided the two-hour notice is given.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Due to the small

number of requests for openings and the
ability of vessels requesting openings to
transit through the bridge provided the
two-hour advance notice is given, the
impact on routine navigation is
expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this temporary
final rule will have a significant
economic impact on a substantial
number of small entities. “Small
entities” include independently owned
and operated small businesses that are
not dominant in their field and that
otherwise qualify as “‘small business
concerns” under section 3 of the Small
Business Act (15 U.S.C. 632).

Based on the limited requests for
vessel openings and the ability of
vessels to transit by requiring two-hours
advance notice for bridge openings, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirement under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that this rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under Figure 2-1,
paragraph (32)(e) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation.
Operating regulations for drawbridges
are excluded under that authority. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—[AMENDED]

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Effective October 19, 1998, through
May 14, 1999, Section 117.733 is
amended by adding paragraph (k) to
read as follows:

§117.733 New Jersey Intracoastal
Waterway.
* * * * *

(k) The draw of the Route 47 (George
A. Reading) bridge across Grassy Sound
Channel, mile 108.9 at Wildwood need
not open from 7 a.m. on October 19,
1998 to 5 p.m. on May 14, 1999 unless
two hours advance notice is given by
phoning (609) 352-5362.

Dated: September 29, 1998.
Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 98-27246 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-15-M

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

36 CFR Part 811

Employee Responsibilities and
Conduct; Removal of Superseded
Regulations and Addition of Residual
Cross-References

AGENCY: Advisory Council on Historic
Preservation (Council).

ACTION: Final rule.

SUMMARY: The Advisory Council on
Historic Preservation is repealing its
superseded old agency employee
conduct regulations, which have been
replaced by the executive branch-wide
Standards of Ethical Conduct, financial
disclosure and financial interests
regulations issued by the Office of
Government Ethics (OGE). In place of its
old conduct regulations, the Council is
adding a section of residual cross-
references to those new provisions as
well as to certain executive branch-wide
conduct rules promulgated by the Office
of Personnel Management (OPM).

EFFECTIVE DATE: November 9, 1998.

FOR FURTHER INFORMATION CONTACT: John
M. Fowler, Designated Agency Ethics
Official, Advisory Council on Historic
Preservation, Suite 809, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20004; telephone: 202—
606-8503; FAX: 202-606—8647.
SUPPLEMENTARY INFORMATION: In 1992,
OGE issued a final rule setting forth
uniform Standards of Ethical Conduct
and an interim final rule on financial
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disclosure, and in 1996 issued a final
rule on financial interests for executive
branch departments and agencies of the
Federal Government and their
employees. Those three executive
branch-wide regulations, as corrected
and amended, are codified at 5 CFR
Parts 2634, 2635 and 2640. Together
those regulations have superseded the
old Council regulations on employee
responsibilities and conduct, which
have been codified at 36 CFR Part 811
(and were based on prior OPM
standards). Accordingly, the Council is
removing its superseded regulations and
adding in place thereof a new section
containing residual cross-references to
the new provisions at 5 CFR Parts 2634,
2635 and 2640. In addition, the Council
is including in that section a reference
to the specific executive branch-wide
restrictions on gambling, safeguarding
the examination process and conduct
prejudicial to the Government which are
set forth in 5 CFR Part 735, as issued by
OPM in 1992.

Matters of Regulatory Procedure
Administrative Procedure Act

As Executive Director of the Advisory
Council on Historic Preservation
(Council), I have found good cause,
pursuant to 5 U.S.C. 553(a) (2) and (b),
for waiving the notice of proposed
rulemaking and opportunity for public
comment as to this final rule. The notice
and public comment provisions are
being waived because it is in the public
interest that this rule, which concerns
matters of agency organization,
management and personnel and merely
reflects for Council employees the
current regulatory structure for ethical
conduct standards, financial disclosure
and financial interests, become effective
as soon as possible.

Executive Order 12866

The Council is exempt from
compliance with Executive Order 12866
pursuant to implementing guidance
issued by the Office of Management and
Budget’s Office of Information and
Regulatory Affairs in a memorandum
dated October 12, 1993. However, in
promulgating this final rule, the Council
nevertheless has adhered to the
regulatory philosophy and the
applicable principles of regulation set
forth in Executive Order 12866. This
final rule deals with agency
organization, management, and
personnel matters and is not in any
event deemed “‘significant” thereunder.

Regulatory Flexibility Act

As Executive Director of the Council,
I have determined under the Regulatory
Flexibility Act (5 U.S.C. Chapter 6) that
this final rule will not have a significant
economic impact on a substantial
number of small entities because it
primarily affects Council employees.

Paperwork Reduction Act

As Executive Director of the Council,
| have determined that the Paperwork
Reduction Act (44 U.S.C. Chapter 35)
does not apply to this final rule, because
it does not contain any information
collection requirements that require the
approval of the Office of Management
and Budget.

List of Subjects in 36 CFR Part 811

Conflict of interests, Government
employees.

John M. Fowler,
Executive Director.

For the reasons set forth in the
preamble, the Advisory Council on
Historic Preservation is revising 36 CFR
Part 811 to read as follows:

PART 811—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

§811.1 Cross-references to employees’
ethical conduct standards, financial
disclosure and financial interests
regulations and other conduct rules.

Employees of the Advisory Council
on Historic Preservation are subject to
the executive branch-wide standards of
ethical conduct, financial disclosure
and financial interests regulations at 5
CFR Parts 2634, 2635 and 2640, as well
as the executive branch-wide employee
responsibilities and conduct regulations
at 5 CFR Part 735.

Authority: 5 U.S.C. 7301 and 16 U.S.C.
470, as amended.

[FR Doc. 98-27217 Filed 10-8-98; 8:45 am]
BILLING CODE 4310-10-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD068-3027; FRL—6174-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Withdrawal of Final Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of notice of final
rulemaking.

SUMMARY: Due to receipt of adverse
comments, EPA is withdrawing the
direct final rule for approval of revisions
to the Maryland State Implementation
Plan (SIP). EPA published the direct
final rule on August 26, 1998 (63 FR
45397) approving revisions to Maryland
regulation COMAR 36.11.13 to apply
reasonably available control technology
on sources that store and handle jet fuel.
As stated in that Federal Register
document, if adverse comments were
received by September 25, 1998, a
timely notice of withdrawal would be
published in the Federal Register. EPA
subsequently received adverse
comments on that direct final rule. EPA
will address the comments received in
a subsequent final action and issue a
final rule based on the parallel proposal
also published on August 26, 1998 (63
FR 45443). As stated in the parallel
proposal, EPA will not institute a
second comment period on this action.
The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).
DATE: The direct final rule published at
63 FR 45397 (August 26, 1998) is
withdrawn as of October 9, 1998.
FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney (215) 814-2092, or by
e-mail at
gaffney.kristeen@epamail.epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons, Ozone,
Incorporation by reference, Reporting
and recordkeeping requirements.

Dated: October 1, 1998.

Thomas C. Voltaggio,

Acting Regional Administrator, Region Ill.
[FR Doc. 98-27027 Filed 10-8-98; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 148, 261, 266, 268, 271,
and 302

[FRL-6172-3]
RIN 2050-AD88

Technical Amendments to Hazardous
Waste Management System;
Identification and Listing of Hazardous
Waste; Petroleum Refining Process
Wastes; Land Disposal Restrictions for
Newly Identified Wastes; And CERCLA
Hazardous Substances Designation
and Reportable Quantities; Correction
of Effective Date Under Congressional
Review Act (CRA)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correction of
effective date under CRA.

SUMMARY: On August 6, 1998, (63 FR
42110), EPA published in the Federal
Register a final rule concerning the
listing of hazardous wastes from
petroleum refining under the Resource
Conservation and Recovery Act,
Reportable Quantity adjustments,
promoting recycling of oil-bearing
residuals, and applying universal
treatment standards to petroleum
wastes. The rule established an effective
date of August 6, 1998, for certain
deregulatory amendments and February
8, 1999, for other amendments. This
document corrects the August 6, 1998,
effective date of the rule to be consistent
with sections 801 and 808 of the
Congressional Review Act (CRA),
enacted as part of the Small Business
Regulatory Enforcement Fairness Act, 5
U.S.C. 801, 808.

EFFECTIVE DATE: The August 6, 1998,
rule (63 FR 42110), is effective February
8, 1999, except for the amendments to
§8261.3(c)(2)(ii)(B), 261.4(a),
261.6(a)(3)(iv)(C), and 266.100(b)(3) and
the removal of § 261.6(a)(3)(v) which are
effective December 8, 1998.

FOR FURTHER INFORMATION CONTACT: RoSS
Elliott (703) 308-8748.

SUPPLEMENTARY INFORMATION:

A. Background

Section 801 of the CRA states a rule
cannot take effect until the agency
issuing the rule submits a rule report,
which includes a copy of the rule, a
statement as to whether the rule is a
“major rule,” and the rule’s proposed
effective date, to each House of Congress
and to the Comptroller General of the
United States, head of the General
Accounting Office (GAQ). If the
Administrator of the Office of

Information and Regulatory Affairs at
the Office of Management and Budget
(OMB) determines that a rule is “major”
under section 804(2), section 801(a)(3)
further provides that the rule cannot
take effect until the later of 60 days after
the rule is published in the Federal
Register or the rule is submitted to
Congress and GAO. Non-major rules can
be effective at any time after they are
submitted to Congress and GAO. Under
section 808(2), major rules can take
effect sooner than 60 days if the agency
makes a ‘“‘good cause’ finding.

EPA issued the August 6, 1998, final
rule under a schedule established in a
consent decree. OMB completed review
of the rule under Executive Order 12866
onJune 29, 1998, and the EPA
Administrator signed the rule on that
day to meet the consent decree
deadline. As of the completion of OMB
review on June 29, EPA had found no
basis in the rulemaking record that
would suggest the rule should be
considered ‘“major”’ under the CRA, nor
had OMB notified EPA at the
conclusion of Executive Order 12866
review of any determination that the
rule was major. Accordingly, the final
rule stated ““[t]his action is not a major
rule as defined by 5 U.S.C. 804(2).” (63
FR 42182) On July 17, 1998, EPA sent
the rule to the Speaker of the House, the
President of the Senate, and the General
Accounting Office, in accordance with
the CRA, indicating that it was not a
major rule. On July 22, 1998, EPA sent
the rule to the Office of the Federal
Register (OFR), which published it in
the Federal Register on August 6, 1998.

OMB wrote EPA on July 24, 1998,
after EPA had submitted the rule to
OFR, that OMB had determined the rule
is “major.” OMB based its
determination on new information
submitted by a company in mid-June,
almost a year after the close of the
public comment period, while the rule
was being reviewed by OMB under
Executive Order 12866, shortly before
the signature date required by the
consent decree. After discussing this
matter further with OMB, EPA
concluded that, because OMB made its
determination before the final rule was
published in the Federal Register, EPA
must resubmit the final rule under the
CRA as a major rule and revise the
effective dates accordingly. EPA must
do this because the July submission to
Congress and GAO did not identify the
rule as “major.”

Specific portions of the August 6,
1998, final rule were made effective
February 8, 1999. Those portions are not
affected by today’s action. However, the
rule had several deregulatory provisions
that were made effective August 6, 1998,

the day of publication. These provisions
were amendments to 40 CFR
261.3(c)(2)(ii)(B), 261.4(a),
261.6(a)(3)(iv)(C), and 266.100(b)(3) and
the removal of 40 CFR 261.6(a)(3)(Vv). (In
the course of reviewing the August 6th
Federal Register notice to prepare
today’s action, EPA found a
typographical error in the EFFECTIVE
DATES section of that notice. The final
rule amended 40 CFR 266.100(b)(3);
however, the EFFECTIVE DATES section
erroneously referred to it as
©261.100(b)(3).” Section 261.100(b)(3)
does not exist and was not addressed in
the August 6th rule. EPA intended to
make the amendment to section
266.100(b)(3) effective along with the
other deregulatory amendments.
Accordingly, EPA has amended the
citation in the EFFECTIVE DATES section
of today’s notice to correct that error.)
Although the rule was promulgated on
August 6, because OMB determined the
rule is ““major,” under section 801 of
SBREFA those deregulatory portions of
the rule did not take effect on August 6.
EPA cannot make those provisions
effective until the later of 60 days after
publication of today’s document in the
Federal Register or today’s document is
submitted to Congress and GAO. To
prevent further delay in the effective
date for the deregulatory amendments,
in today’s notice EPA is making a good
cause finding under 808(2) of CRA (see
below). Accordingly, today’s action
amending the effective dates is effective
upon today’s publication, before
completion of the 60-day period. Both
the August 6th rule and today’s action
already have been submitted to both
Houses of Congress and the GAO.
Today’s action changes the August 6th
effective date of the final rule to
December 8, 1998 to be consistent with
the CRA. Through today’s action EPA
also is amending the August 6th rule
preamble by stating that the August 6th
final rule is a ““major’’ rule under the
CRA.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, an agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment because EPA merely is
correcting the effective date of the
August 6 rule to be consistent with the
requirements of the CRA as a matter of
law and has no discretion in this matter.
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Thus, notice and public procedure are
unnecessary. EPA finds that this
constitutes good cause under 5 U.S.C.
553(b)(B). Moreover, since today’s
action does not create any new
regulatory requirements, relieves
restrictions, and affected parties have
known of the underlying rule since
August 6, EPA finds that good cause
exists to provide for an immediate
effective date pursuantto 5 U.S.C.
553(d)(3) and 808(2).

The delay in the effective date of the
deregulatory provisions (amendments to
40 CFR 261.3(c)(2)(ii)(B), 261.4(a),
261.6(a)(3)(iv)(C), and 266.100(b)(3) and
the removal of 40 CFR 261.6(a)(3)(v)) of
the August 6, 1998, final rule was
caused by OMB’s designation of the rule
as “‘major” after EPA had signed the rule
and sent it to OFR for publication and
EPA'’s resulting need to resubmit the
rule under the CRA. Thus, EPA does not
believe that affected persons who acted
in good faith relying upon the August
6th effective date stated in the Federal
Register should be penalized if they
were complying with the rule as
promulgated from August 6 until today.
(This includes persons who may have
properly interpreted the amendment to
40 CFR 266.100(b)(3) to be in effect in
spite of the typographical error in the
EFFECTIVE DATES section of the August
6th rule discussed above.) However,
since the amendments to 40 CFR
261.3(c)(2)(ii)(B), 261.4(a),
261.6(a)(3)(iv)(C), and 266.100(b)(3) and
the removal of 40 CFR 261.6(a)(3)(Vv)
now are not in effect, and will not be in
effect until December 8, 1998, affected
persons must comply with the existing
rules until these provisions take effect
on December 8, 1998.

I1. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), establish any technical
standards subject to the section 12(d) of
the National Technology Transfer and
Advancement Act, require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993) or with
officials of Indian tribal governments as
specified by Executive Orders 12875
and 13084 (63 FR 27655, May 19, 1998),
involve special consideration of
environmental justice related issues as
required by Executive Order 12898 (59
FR 7629, February 16, 1994), or involve

special consideration of children’s
health and safety risks under Executive
Order 13045 (62 FR 19885, April 23,
1997). Because this action is not subject
to notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). EPA’s compliance with
these statutes and Executive Orders, as
applicable, for the August 6th rule is
discussed in the August 6, 1998,
Federal Register notice.

OMB’s designation of the August 6th
final rule as “major” for purposes of the
CRA does not change EPA’s analysis of
the rule for purposes of other statutes
and Executive Orders as described in
the August 6th Federal Register. The
cost information considered by OMB
was submitted by a company long after
the comment period had closed, while
the rule was being reviewed by OMB.
The information concerns the cost of
leachate management that may result
from the August 6th rule and is
unverified and unsubstantiated. To
address the late information, EPA
published a proposed rule, notice of
data availability, and request for
comment in the same August 6th
Federal Register asking, among other
things, for comment on the information
(63 FR 42190). In that notice EPA stated
“EPA received this information very late
in the rulemaking process’” and pointed
out that ““the information is not even
part of the administrative record for the
final rule.” Although EPA is bound by
OMB'’s determination that the August
6th final rule is “major” for CRA
purposes, EPA has no basis to judge
whether the recently-submitted cost
information is accurate. Thus, EPA has
not changed its cost estimates presented
in the final rule. As noted in the August
6th proposed rule and notice of data
availability, EPA is soliciting comment
on this information and may decide
temporarily to defer from regulation the
leachate in question. Refer to that
Federal Register notice for more
information.

Pursuant to 5 U.S.C. 801(a)(1)(A), as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office; however, in accordance with 5
U.S.C. 808(2), this rule is effective on
October 9, 1998. Even though today’s
action amends the effective date of a
“major rule,” today’s rule is not a
“major rule” as defined in 5 U.S.C.
804(2) separate from the August 6 rule.

Today’s final rule only amends the
effective date of the August 6 rule; it
does not amend any substantive
requirements contained in that rule.
Accordingly, to the extent it is available,
judicial review is limited to the
amended effective date. Pursuant to
section 7006 of the Resource
Conservation and Recovery Act,
challenges to this amendment must be
brought by January 7, 1999.

Dated: September 30, 1998.
Carol M. Browner,
Administrator.
[FR Doc. 98-26790 Filed 10-8-98; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300726; FRL-6032-5]

RIN 2070-AB78

Paraquat; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
herbicide/desiccant/defoliant paraquat
(1,1'-dimethyl-4,4'-bipyridinium-ion)
derived from application of either the
bis(methyl sulfate) or the dichloride salt
(both calculated as the cation) in or on
dry peas at 0.3 part per million (ppm)
for an additional one and one-half-year
period, to May 15, 2000. This action is
in response to EPA’s granting of
emergency exemptions under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
the pesticide on dry peas. Section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA) requires EPA to
establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA under
section 18 of FIFRA.

DATES: This regulation becomes
effective October 9, 1998. Objections
and requests for hearings must be
received by EPA, on or before December
8, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300726],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
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accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300726], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect 5.1/6.1 or ASCII file
format. All copies of electronic
objections and hearing requests must be
identified by the docket control number
[OPP-300726]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Copies of
electronic objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.
FOR FURTHER INFORMATION CONTACT: By
mail: Libby Pemberton, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 272,
Crystal Mall 2 (CM #2), 1921 Jefferson
Davis Hwy., Arlington, VA 22202, (703)
308-9364; e-mail:
pemberton.libby@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of August 29, 1997, (62
FR 45748) (FRL-5739-8), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (1)(6), it
established a time-limited tolerance for
the residues of paraquat (1,1-dimethyl-
4,4'-bipyridinium-ion) in or on dry peas
at 0.3 ppm, with an expiration date of
November 15, 1998. EPA established the
tolerance because section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that

will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of paraquat dichloride for
desiccation of weeds infesting green
peas grown for seed and dry peas for
this year’s growing season due to
emergency situations occuring in Idaho,
Oregon, and Washington, as well as, use
for the first year in Montana and North
Dakota. After having reviewed the
submissions, EPA concurs that
emergency conditions exist for these
states. EPA has authorized under FIFRA
section 18 the use of paraquat
dichloride on green peas grown for seed
and dry peas [for desiccation of weeds
in Idaho, Montana, Oregon, and
Washington. A crisis exemption was
declared by the state of North Dakota
under section 18 of FIFRA for the same
use.

EPA assessed the potential risks
presented by residues of paraquat (1,1'-
dimethyl-4,4'-bipyridinium-ion) in or on
dry peas. In doing so, EPA considered
the new safety standard in FFDCA
section 408(b)(2), and decided that the
necessary tolerance under FFDCA
section 408(1)(6) would be consistent
with the new safety standard and with
FIFRA section 18. The data and other
relevant material have been evaluated
and discussed in the final rule
published in the Federal Register of
August 29, 1997, (62 FR 45748). Based
on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(l)(6). Therefore, the time-
limited tolerance is extended for an
additional one and one-half-year period.
Although this tolerance will expire and
is revoked on May 15, 2000, under
FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on dry peas after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided

in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by December 8,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300726] (including any
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comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. The official record for
this rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the address in
“ADDRESSES” at the beginning of this
document.

I11. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in

Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR

27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments ‘““to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.
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Dated: September 29, 1998.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.205—[AMENDED]

2.In §180.205, in the table for
paragraph (b), the entry for *“Peas (dry)”,
change the date ““11/15/98" to read 5/
15/00”.

[FR Doc. 98-27273 Filed 10-8-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300741; FRL-6037-1]

RIN 2070-AB78

Cyromazine; Extension of Tolerance
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
insecticide cyromazine and its
metabolites in or on the meat, fat, and
meat byproducts of turkeys at 0.05 part
per million (ppm) for an additional 18-
month period, to April 1, 2000. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
turkeys. Section 408(1)(6) of the Federal
Food, Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective October 9, 1998. Objections
and requests for hearings must be
received by EPA, on or before December
8, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300741],
must be submitted to: Hearing Clerk
(1900), Environmental Protection

Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP-
300741], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit Il. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrew Ertman, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 272,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-308-
9367; e-mail:
ertman.andrew@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of October 22, 1997
(54784-54790) (FRL-5748-9), which
announced that on its own initiative
under section 408(e) of the FFDCA, 21
U.S.C. 346a(e) and (1)(6), it established
a time-limited tolerance for the residues
of cyromazine and its metabolites in or
on the meat, fat, and meat byproducts of
turkeys at 0.05 ppm, with an expiration
date of October 1, 1998. EPA established
the tolerance because section 408(1)(6)
of the FFDCA requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of cyromazine on turkeys this year
to control flies. The applicant states that

the flies are thought to carry spiking
mortality, an acute form of Poult
Enteritis Mortality Syndrome (PEMS).
PEMS generally occurs during the
summer months and strikes young birds
between 2 to 6 weeks of age. The onset
of the active infection is rapid. Birds
become infectious within 24 to 36
hours. Birds stop eating and drinking,
and develop diarrhea, losing up to 40%
of their body weight in about 4 days.
Mortality of more than 20% within a
week’s time is typical. Total mortality of
50% is not uncommon.

Research into the cause of PEMS has
been ongoing since 1991. Isolation of
the primary agent has eluded
researchers. Evidence suggests that
house fly (Musca domestica) can
transmit the PEMS disease agent(s).
Turkey corona virus and reovirus have
been isolated from house flies (adults
and larvae, and also fly feces) collected
from what was characterized as a PEMS
flock in 1996. Researchers also found
that feeding house flies to turkeys
reproduced the disease. This is the
strongest piece of evidence that house
flies may play a role in the transmission
of PEMS to turkeys.

Alternative products available for use
on house flies in poultry houses, such
as tetrachlorvinphos, dichlorvos, and
dimethoate, are applied as larvicides to
the manure accumulated beneath cages
or slatted floors. These products were
developed for use under caged layers or
in chicken houses with slatted floors;
however, market turkeys are grown in
open-floor environments, and the birds
cannot be easily moved from areas
needing treatment. One problem with
this type of treatment of turkey houses
is that rates for larvicidal use of these
chemicals are generally the highest rates
permitted by the label, creating a
concern for the exposed birds. A second
problem with these alternatives is that
the residual control is 10 to 14 days at
best, thus requiring at least two
treatments over the course of a brooder
house flock cycle. Additionally, it may
not be possible to penetrate the breeding
substrate with a low pressure sprayer as
recommended, due to compaction of the
litter. Finally, these alternatives are
labeled as adulticides, leaving a
question of possible resistance
development by house flies to these
chemicals.

The disease situation has been in
existence for approximately 5 years,
however early losses in South Carolina
were minimal. Over the last 2 to 3 years,
the situation has worsened to a critical
point. The applicant asserts that should
losses continue, the stability of the
turkey industry in South Carolina will
be severely compromised and may
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never recover. After having reviewed
the submission, EPA concurs that
emergency conditions exist for this
state. EPA has authorized under FIFRA
section 18 the use of cyromazine on
turkeys for control of flies.

EPA assessed the potential risks
presented by residues of cyromazine in
or on turkeys. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of October 22, 1997 (54784-54790)
(FRL-5748-9). Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 18-month
period. Although this tolerance will
expire and is revoked on October 1,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on turkeys
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by December 8,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing

requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will

also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP- 300741]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule extends a time-limited
tolerance that was previously
established by EPA under FFDCA
section 408 (1)(6). The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
In addition, this final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28,1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.
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B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments ‘“‘to provide
meaningful and timely input in the
development of regulatory policies on

matters that significantly or uniquely
affect their communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 1, 1998.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.414 [AMENDED]

2.1n §180.414, by amending
paragraph (b) by changing the date *“10/
1/98” to read ““4/1/00.”
[FR Doc. 98-27270 Filed 10-8-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300714; FRL-6029-5]

RIN 2070-AB78

Mancozeb; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for the combined
residues of mancozeb, calculated as zinc
ethylenebisdithiocarbamate, and it’s
metabolite ethylenethiourea (ETU) in or
on ginseng. This action is in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on ginseng. This regulation
establishes a maximum permissible
level for residues of mancozeb and ETU
in this food commodity pursuant to
section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act, as amended by
the Food Quality Protection Act of 1996.
The tolerance will expire and is revoked
on December 31, 1999.

DATES: This regulation is effective
October 9, 1998. Objections and
requests for hearings must be received
by EPA on or before December 8, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300714],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300714], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall (CM)
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
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docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300714]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Daniel Rosenblatt, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA, (703) 308-9375, e-mail:
rosenblatt.dan@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of the fungicide
mancozeb, calculated as zinc
ethylenebisdithiocarbamate, and it’s
metabolite (ETU), in or on ginseng at 2.0
parts per million (ppm). This tolerance
will expire and is revoked on December
31, 1999. EPA will publish a document
in the Federal Register to remove the
revoked tolerance from the Code of
Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the FFDCA, 21 U.S.C. 301
et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum published in the Federal
Register of November 13, 1996, (61 FR
58135)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide

chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
‘“safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or state agency
from any provision of FIFRA, if EPA
determines that ‘““emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

11. Emergency Exemption for Mancozeb
on Ginseng and FFDCA Tolerances

On January 29, 1998, the Wisconsin
Department of Agriculture, Trade, and
Consumer Protection requested that
EPA consider issuing a specific
emergency exemption under section 18
for the use of mancozeb on Ginseng
(Panax quinquefolium L.) to control leaf
and stem blight. In past years, these
problems have resulted in severe yield
loss. In addition, growers have not had
satisfactory experience with the
alternative pesticides registered for this
use. Analysis suggests that reliance on
the registered alternatives would result

in a yield loss of nearly 40%. Following
EPA’s assessment that growers in
Wisconsin may experience a severe
economic loss without the availability
of mancozeb, the Agency granted an
emergency exemption for ginseng
growers which permitted the
application of mancozeb in the state this
past growing season.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
mancozeb and ETU in or on ginseng. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
FFDCA section 408(e), as provided in
FFDCA section 408(1)(6). Although this
tolerance will expire and is revoked on
October 31, 1999, under FFDCA section
408(1)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on ginseng
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by this tolerance at
the time of that application. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether mancozeb meets EPA’s
registration requirements for use on
ginseng or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
mancozeb by a state for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any state other than Wisconsin to use
this pesticide on this crop under FIFRA
section 18 of without following all
provisions of FIFRA section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for mancozeb,
contact the Agency’s Registration
Division at the address provided above.
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I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““No Observed Adverse Effect
Level” or “NOAEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOAEL from the
study with the lowest NOAEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOAEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
one hundredfold MOE is based on the
same rationale as the one hundredfold
uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low-dose
extrapolations or MOE calculation based
on the appropriate NOAEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute,” ““short-term,” “‘intermediate-
term,” and “‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure

can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOAEL
is selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
ground water or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a *“‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
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million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from Federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations, including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(non-nursing infants less than a year
old) was not regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action, EPA has sufficient data to assess
the hazards of mancozeb and to make a
determination on aggregate exposure,
consistent with FFDCA section
408(b)(2), for a time-limited tolerance
for residues of mancozeb and ETU on
ginseng at 2.0 ppm. EPA’s assessment of
the dietary exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by mancozeb and
ETU are discussed below.

1. Acute toxicity. For acute dietary
risk assessment, the Agency
recommends use of the oral
developmental NOAEL for ETU of 5
milligrams/kilogram/day (mg/kg/day)
from the rat developmental study. The
effect observed at the NOAEL is a
threshold finding of delayed ossification
in the fetal skeletal structures.

2. Short- and intermediate-term
toxicity. For short and intermediate term
MOE calculations, EPA recommends the
use of the maternal NOAEL of 30 mg/
kg/day for mancozeb from the rabbit
developmental toxicity study. At the
maternal Lowest Effect Level (LEL) of 80
mg/kg/day, there were deaths, ataxia,
and abortions.

3. Chronic toxicity. EPA has
established the RfD for ETU at 0.003
mg/kg/day. This RfD is based on a 90-
day oral dog toxicity study with a
NOAEL of 3 mg/kg/day and an
uncertainty factor of 1,000 based on
decreased weight gain and hypogenesis
of the prostate at the LEL of 30 mg/kg/
day.

4. Carcinogenicity. Mancozeb has
been classified as a Group B2, probable
human carcinogen, by the Cancer Peer
Review Committee (Committee) and
Science Advisory Panel based on
evidence of thyroid tumors in mice. The
Committee recommended using the Q*
approach. The Q* is 0.0601 (mg/kg/
day)-1 and is based on ETU.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.176) for the residues of
mancozeb, in or on a variety of raw
agricultural commodities at levels
ranging from 0.1 ppm in corn to 65.0
ppm in sugar beet tops. There are no
livestock feed items associated with this
section 18 use, so no additional
livestock dietary burden is expected.
Risk assessments were conducted by
EPA to assess dietary exposures and
risks from mancozeb and ETU as
follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. Because it
is a minor crop, ginseng is not uniquely
identified in the data system which the
Agency uses to calculate acute and
chronic dietary risk. However, in
conjunction with the EPA’s assessment
of a separate registration action
involving an
ethylenebisdithiocarbamate (EBDC)-
pesticide, the chemical family to which
mancozeb belongs, the Agency has
recently conducted a comprehensive
analysis for EBDCs and ETU. That risk
assessment evaluated the chronic, acute,
and cancer risks associated with the
EBDCs and ETU. For that review, EPA
used the dietary endpoint for ETU of 5
mg/kg/day. The resulting estimate of
high-end dietary exposure for the
population subgroup of concern,
females 13-plus years old, results in an

MOE of 5,000. Maximum field trial data
values were used to calculate the MOE.
This is considered a partially refined
risk estimate; further refinement using
anticipated residue values and percent
crop-treated data in conjunction with
Monte Carlo analysis would result in a
lower acute dietary exposure estimate.
Thus, in EPA’s judgement, the
additional dietary burden associated
with consumption of ginseng would not
lower the MOE to a level that poses a
concern.

ii. Chronic exposure and risk. In
conjunction with the comprehensive
EBDC evaluation mentioned above, EPA
calculated exposures for the U.S.
population and various subgroups
including infants and children. For the
subgroup U.S. population (48 states),
EPA concluded that the anticipated
residue contribution (ARC) from food
for ETU would be 0.000020 mg/kg/day.
This results in an exposure equal to
24% of the RfD. The highest exposure
level was calculated for non-nursing
infants (<1 year old) exposed at 78% of
the RfD.

This assessment used anticipated
residue refinement and percent crop
treated data for selected commodities.
Thus, this assessment should be viewed
as partially refined. Further refinement
would lower dietary exposure estimates.
As mentioned above, although ginseng
consumption data was not included in
the referenced assessment, the increased
exposures associated with this tolerance
would not be expected to trigger a level
of concern through chronic
consumption of treated foods.

2. From drinking water. Submitted
environmental fate studies suggest that
mancozeb has moderate potential to
leach into ground water; thus, mancozeb
could potentially leach to ground water
and runoff to surface water under
certain environmental conditions. There
are no established Maximum
Contaminant Levels (MCL) for residues
of mancozeb in drinking water. No
Health Advisories (HA) for mancozeb in
drinking water have been established.
However, EPA has considered the
carcinogenic risk resulting from a
maximum theoretical drinking water
residue of 1.0 parts per billion (ppb) for
ETU.

Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
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figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOAEL'’s) and assumptions
about body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause mancozeb or ETU to
exceed the RfD if the tolerance being
considered in this document were
granted. The Agency has therefore
concluded that the potential exposures
associated with mancozeb or ETU in
water, even at the higher levels the
Agency is considering as a conservative
upper bound, would not prevent the
Agency from determining that there is a
reasonable certainty of no harm if the
tolerance is granted.

3. From non-dietary exposure —i.
Mancozeb is currently registered for use
on the following residential non-food
sites: turf, lawn, trees and shrubs.
Mancozeb is not registered for indoor
uses. While EPA does not consider that
these types of outdoor residential uses
constitute a chronic residential
exposure scenario, EPA acknowledges
that there may be short- and
intermediate-term non-occupational
exposure scenarios. The Agency has
identified toxicity endpoints for short-
and intermediate-term residential risk
assessment. For this action, the risk to
public health from the use of mancozeb
is calculated based on it’'s metabolite/
degradate ETU. However, no acceptable
reliable exposure data to assess these
potential risks are available at this time.
Given the time-limited nature of this
request, the need to make emergency
exemption decisions quickly, the
significant scientific uncertainty at this
time about how to aggregate non-
occupational exposure with dietary
exposure, the Agency will make it’s
safety determination for these tolerances
based on those factors which it can
reasonably integrate into a risk
assessment.

ii. Short- and intermediate-term
exposure and risk. The amortized ETU
cancer risk for the U.S. population for
short- and intermediate-term exposure
to the turf use of mancozeb has been
calculated to be 2.2 x 10-7.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,

modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and *‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “‘available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of toxicity
will be assumed).

Mancozeb is a member of the EBDC
class of pesticides. Other members of
this class include among others: maneb,
metiram, and nabam. EPA does not
have, at this time, available data to
determine whether mancozeb has a
common mechanism of toxicity with
other non-EBDC substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides

for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
mancozeb does not appear to produce a
toxic metabolite produced by other
substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. EPA concludes that the
MOE for ETU for the population
subgroup of concern (females 13-plus
years and older) is 5,000. This MOE is
well above the Agency’s level of
concern for acute dietary exposure.

2. Chronic risk. Using the ARC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to ETU from food will utilize
24% of the RfD for the U.S. population.
The major identifiable subgroup with
the highest aggregate exposure is non-
nursing infants less than a year old at
78% of the RfD. A complete discussion
of the risks posed by mancozeb and ETU
to children is presented below. EPA
generally has no concern for exposures
below 100% of the RfD because the Rfd
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to mancozeb in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD. EPA concludes that
there is a reasonable certainty that no
harm will result from aggregate
exposure to mancozeb or ETU residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. Although residential exposure
data are not available for ornamental
lawn uses of mancozeb, EPA notes that
large MOEs were calculated for
occupational exposure, greater than
19,000 for the most highly exposed
group. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
mancozeb residues.

D. Aggregate Cancer Risk for U.S.
Population

The cancer risk for mancozeb is based
on ETU. The dietary cancer risk is
calculated using the Q1* for ETU,
0.0601 mg/kg/day-1. EPA calculated that
the dietary cancer risk for the EBDC
pesticides, including this use on
ginseng, is approximately 10-6. This risk
assessment is partially refined;
incorporation of percent crop treated
information for all commodities would
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result in a lower dietary exposure
estimate. The cancer risk from the
residential uses of EBDC pesticides is
approximately 10-7. The aggregate
cancer risk estimate would not exceed
EPA’s acceptable level unless the
drinking water concentration exceeds 1
ppb. Although surface and ground water
monitoring data are limited, California
has analyzed 65 wells for ETU from
1986-89, some of which were in maneb
(an EBDC) use areas. Only one detection
of .725 ppb was reported; however,
residues were not present at a
subsequent sampling 4 or 5 months
later. A single detect of 16 ppb from an
area in Illinois of no known EBDC use
is believed to be an anomaly and may
be derived from a point source.
Regardless of this detection above 1
ppb, there is little evidence that any
significant subpopulation is exposed at
levels above 1 ppb for a significant
period of time. Thus, a very
conservative estimate of the aggregate
(dietary + residential + drinking water)
cancer risk from the EBDCs would be
10-6. In EPA’s best scientific judgement,
the potential exposure from residues on
ginseng and in water would not increase
cancer risk estimates above EPA’s level
of concern.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children —i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
mancozeb, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2—-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
gestation. Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for

combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies. For
mancozeb, developmental toxicity
information indicated that the maternal
NOAEL was 32 mg/kg/day, based on
decreased food consumption at the
lowest observed effect level (LOEL) of
128 mg/kg/day. The developmental
(fetal) NOAEL was 128 mg/kg/day,
based on dilated ventricles, spinal cord
hemorrhage, delayed and incomplete
ossification of skull, and ribs at the
LOEL of 512 mg/kg/day. In the rabbit
developmental toxicity study for
mancozeb, the maternal (systemic)
NOAEL was 30 mg/kg/day, based on
death, ataxia, and abortion at the LOEL
of 80 mg/kg/day. The developmental
(fetal) NOAEL was greater than 80 mg/
kg/day Highest Dose Tested (HDT).

For ETU, there is no adequate rabbit
developmental toxicity study available.
In the rat, the oral developmental
NOAEL is 5 mg/kg/day, based on a
threshold finding of delayed ossification
in the fetal skeletal structures at the
NOAEL.

iii. Reproductive toxicity study. From
the rat reproductive study, the maternal
(systemic) NOAEL for mancozeb was 1.5
mg/kg/day, based on increased liver
weight in males and renal pigment in
both sexes at the LOEL of 6.0 mg/kg/
day. The reproductive (pup) NOAEL
was 60 mg/kg/day at the HDT. There is
no adequate rat reproduction study for
ETU.

iv. Pre- and post-natal sensitivity. For
this assessment, EPA used the
developmental NOAEL of 5 mg/kg/day
from the oral developmental study on
ETU in the rat to evaluate pre- and post-
natal sensitivity. The effect observed
involved delayed ossification in the
fetal skeletal structures at the NOAEL.
However, there is no adequate rabbit
developmental toxicity study available.
For this reason, EPA is applying an
additional tenfold safety factor and
requiring a minimum MOE of 1,000.
The calculated MOE is 5,000 based on
the NOAEL of 5 mg/kg/day. In EPA’s
judgement, this MOE does not suggest a
level of concern.

v. Conclusion. As mentioned above,
due to the fact that a data gap exists for
ETU, EPA has concluded that the risk
assessment for developmental and
reproductive toxicity should use an
additional safety factor in order to

protect the population subgroup of
concern, females 13+ years old. For this
assessment, EPA has determined that a
minimum MOE of 1,000 is necessary.
Based on the NOAEL of 5 mg/kg/day
described above, EPA calculates that the
MOE is 5,000. Therefore, in EPA’s
judgement, the calculated exposure does
not suggest a level of concern.

2. Acute risk. The acute risk
assessment for infants and children
used the dietary endpoint for ETU of 5
mg/kg/day. The MOE for the population
subgroup of concern, females 13+ years
old, is 5,000. Maximum field trial data
values were used to calculate the MOE.
This is considered a partially refined
risk estimate.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to ETU from
food will utilize 78% of the RfD for
infants and children. EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to mancozeb and ETU in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the RfD. EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
mancozeb or ETU residues.

V. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residues of
mancozeb and ETU are adequately
understood. The regulable residue listed
at 40 CFR 180.176 lists the parent
compound only, calculated as zinc
ethylenebisdithiocarbamate. EPA
concludes the residues of concern to be
the fungicide mancozeb, calculated as
zinc ethylenebisdithiocarbamate, and
it’s metabolite ETU. There are no animal
feed items associated with ginseng,
therefore a discussion of animal
metabolism is not germane to this
action.

B. Analytical Enforcement Methodology

Adequate enforcement methodology
is available in the Pesticide Analytical
Manual (PAM 11, Method II1) to enforce
the current tolerance expression for
EBDCs. An enforcement method is also
available for ETU. The residues of
mancozeb or ETU are not expected to
exceed 2.0 ppm in/on ginseng as a result
of this FIFRA section 18 use.
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C. Magnitude of Residues

EPA concludes that the combined
regulable residues of mancozeb and
ETU are not expected to exceed 2.0 ppm
in or on ginseng as a result of this
section 18 use. Secondary residues are
not expected in animal commodities as
no feed items are associated with this
FIFRA section 18 use.

D. International Residue Limits

There are no Codex, Canadian, or
Mexican international residue limits,
established for residues of mancozeb on
ginseng.

E. Rotational Crop Restrictions

Ginseng is not rotated to other crops,
therefore, there is no concern for
inadvertent residues in rotated crops.

V1. Conclusion

Therefore, a time-limited tolerance is
established for the combined residues of
mancozeb, calculated as zinc
ethylenebisdithiocarbamate, and it’s
metabolite (ETU) in ginseng at 2.0 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by December 7,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon

by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300714] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper

record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes a time-
limited tolerance under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established under
FFDCA section 408(1)(6), such as the
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
acations published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR

58093, October 28, 1993), EPA may not
issue a regulation that is not required by
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statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal

governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments *‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

X. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a

“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

September 30, 1998.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.176 is amended by
revising the section heading,
designating the existing text as
paragraph (a) and adding a paragraph
heading, adding new paragraph (b), and
adding and reserving paragraphs (c) and
(d) with headings to read as follows:

§180.176 Mancozeb; tolerances for
residues.

(a) General. * * *

(b) Section 18 emergency exemptions.
A time-limited tolerance is established
for combined residues of the fungicide
mancozeb, calculated as zinc
ethylenebisdithiocarbamate and it’s
metabolite ETU in connection with use
of the pesticide under a section 18
emergency exemption granted by EPA.
The tolerance will expire and is revoked
on the dates specified in the following
table.

Commodity

Parts per million

Expiration/Revocation Date

Ginseng

2.0

12/31/99

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-27268 Filed 10-8-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7697]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the

National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
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property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street SW.,
room 417, Washington, DC 20472, (202)
646—-3619.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Associate Director of
the Federal Emergency Management
Agency has identified the special flood
hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM). The date of
the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been
published, Section 102 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related

financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Associate Director finds that the
delayed effective dates would be
contrary to the public interest. The
Associate Director also finds that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of

the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64.

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

: Community . P Current effective map
State/location number Effective date of eligibility date
New Eligibles—Emergency Program
Georgia: Zebulon, city of, Pike County ..........ccceeene. 130529 | August 5, 1998
lllinois: Lexington, city of, McLean County ................ 170500 | August 10, 1998 ...
Georgia: Tattnall County, unincorporated areas ...... 130471 | August 13, 1998 ....ccoviiiiiiieeriiee et August 18, 1978.
Michigan: Rich, township of, Lapeer County ............ 261023 | ...... do.
Vermont: Washington, town of, Orange County ....... 500077 | August 28, 1998 .........cccceiiiiiiiiiiii s February 20, 1976.
Alabama: Repton, town of, Conecuh County ............ 010427 | August 31, 1998 ......ccooiieiiiiiieeiiie e
New Eligibles—Regular Program
Missouri: 1Green Park, city of, St. Louis County ....... 290668 | August 12, 1998 August 2, 1995.
Georgia: Homeland, city of, Carlton County ............. 130291 | August 13, 1998 ... September 21, 1998.
Alabama: Vincent, town of, Shelby County ............... 010292 | August 31, 1998 June 15, 1981.
Reinstatements
Maine: Lyman, town of, York County ..........cccccceeennee 230195 | July 23, 1975, Emerg.; May 15, 1991, Reg.; Feb- | May 15, 1991.
ruary 19, 1997, Susp.; August 17, 1998, Rein.
lowa: Little Sioux, city of, Harrison County ............... 190145 | September 25, 1975, Emerg.; August 19, 1985, | August 19, 1985.
Reg.; June 3, 1988, Susp.; August 28, 1998,
Rein.
Pennsylvania: Cook, township of, Westmoreland 422186 | May 28, 1982, Emerg.; April 17, 1985, Reg.; Au- | August 5, 1997.
County. gust 5, 1997, Susp.; August 28, 1998, Rein.
Regular Program Conversions
Region 1l
New Jersey: Brick, township of, Ocean County ........ 345285 | August 3, 1998, Suspension Withdrawn ................. August 3, 1998.
New York:
Hermon, village of, Lawrence County ................ 361464 | ...... QO e Do.
Lee, town of, Oneida County .........cc.ccceveernennn 360532 | ...... O s Do.
Region Il
Delaware:
New Castle County, unincorporated areas ........ 105085 | ..... O it s Do.
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State/location C%%ngr'ty Effective date of eligibility Current %féfﬁgnve map
Newark, city of, New Castle County ................. 100025 Do.
Pennsylvania: St. Marys, city of, Elk County ............ 420446 Do.
Virginia: Rappahannock County, unincorporated 510128 Do.
areas.
Regular Program Conversions
Region IV
North Carolina: Whiteville, city of, Columbus County 370071 | ...... QO e Do.
Region V
Michigan:
Cadillac, city of, Wexford County ...........cccccoueee. 260247 Do.
Selma, township of, Wexford County 260757 Do.
Region V
Ohio: Champaign County, unincorporated areas ...... 390055 | ...... QO i Do.
Wisconsin:
Oconto County, unincorporated areas ............... 550294 | ...... QO i Do.
Westfield, village of, Marquette County ............. 550269 | ...... O s Do.
Region VI
Louisiana: Greenwood, town of, Caddo Parish 220292 | ...... O oo Do.
Region VI
Oklahoma: Allen, town of, Pontotoc and Hughes 400174 | ...... O s Do.
Counties.
Region IX
California:
Agoura Hills, city of, Los Angeles County ......... 065072 Do.
Colusa, city of, Colusa County ................... 060023 Do.
Colusa County, unincorporated areas 060022 Do.
Hawaii: Maui County, unincorporated areas ...... 150003 Do.
Region X
Oregon: Troutdale, city of, Multhomah County ......... 410184 | ...... O i Do.
Region |
Maine: Union, town of, Knox County 230080 | August 17, 1998 Suspension Withdrawn ................ August 17, 1998.
Region 1l
New York: Canton, town of, St. Lawrence County ... 361172 | ..... O e Do.
Region IV
North Carolina: Haywood County, unincorporated 370120 | ..... O e Do.
areas.
Region V
Michigan: Clinton, charter township of, Macomb 260121 | ..... O s Do.
County.
Region VI
Texas:
Enchanted Oaks, city of, Henderson County ..... 481634 Do.
Gun Barrel City, city of, Henderson County ...... 480328 Do.
Henderson County, unincorporated areas ......... 481174 Do.
Region IX
California:
San Jose, city of, Santa Clara County ............... 060349 Do.
Santa Clara County, unincorporated areas ....... 060337 Do.
Oregon: Lincoln City, city of, Lincoln County ..... 410130 Do.

1The City of Green Park has adopted the St. Louis County (CID #290327) Flood Insurance Rate Map dated August 2, 1995, panels 312 and
315

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein—-Reinstatement; Susp.—Suspension; With.—Withdrawn; NSFHA—

Non Special Flood Hazard Area.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Issued: September 28, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-27243 Filed 10-8-98; 8:45 am]
BILLING CODE 6718-05-P

44 CFR Part 64

FEDERAL EMERGENCY
MANAGEMENT AGENCY

[Docket No. FEMA-7698]

ACTION: Final rule.

SUMMARY: This rule identifies a
community where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that is suspended on the

effective date listed within this rule

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency.

because of failure to enforce floodplain
management requirements of the
program. If FEMA receives
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documentation of remedial measures
taken prior to the effective suspension
date given in this rule, the suspension
will be withdrawn by publication in the
Federal Register.

EFFECTIVE DATES: The effective date of
the community’s suspension is the third
date (“Susp.”) listed in the fourth
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor
at: Post Office Box 6464, Rockville, MD
20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Support Division, Mitigation
Directorate, 500 C Street, SW., room
417, Washington, DC 20472, (202) 646—
3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The community listed in this
document no longer meets the statutory
requirement for compliance with
program regulations, 44 CFR part 59 et
seq. Accordingly, the community will
be suspended on the effective date in
the fourth column. As of that date, flood
insurance will no longer be available in
the community. However, the
community may submit the required
documentation of the remedial
measures taken after this rule is
published but prior to the actual
suspension date. The community will

not be suspended and will continue its
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the community will be published in the
Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in the
community by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM, if one has been published, is
indicated in the fifth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the FEMA’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
community listed on the date shown in
the last column.

The Director finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because the community listed in this
final rule have been adequately notified.

This community received a 90-day
and two 30-day notifications addressed
to the Chief Executive Officer that the
community will be suspended unless
the required floodplain management
measures are met prior to the effective
suspension date. Since these
notifications have been made, this final
rule may take effect within less than 30
days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Asssociate Director certified that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq.

Regulatory Classification

This rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987, 3 CFR, 1987
Comp., p.252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
federal assist-
State/location Community | Effective date of authorization/cancellation of | Current effec- | ance no longer
No. sale of flood insurance in community tive map date available in
special flood
hazard areas
Region V
lllinois:
Washington Park, Village of, St. Clair County 170638 | March 12, 1974, Emerg ... June 15, 1979 | September 25,
June 15, 1979, Reg ......... 1998.
Sept. 25, 1998, SUSP .evvvvireeeiiiiiiiieeee e
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Date certain
federal assist-

State/location Community | Effective date of authorization/cancellation of | Current effec- | ance no longer
No. sale of flood insurance in community tive map date available in
special flood
hazard areas
Milan, Village of, Rock Island County .............. 170590 | April 3, 1975, EMErg ....coovvuveeiiieeiiieeeieeeeis Nov. 5, 1986 ... | September 25,

March 18, 1980, Reg
September 25, 1998, Susp

1998.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: September 28, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-27244 Filed 10-8-98; 8:45 am]
BILLING CODE 6718-21-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.
EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
in effect for each listed community prior
to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of
modified base flood elevations for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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Dates and name of

Chief executive officer of

Executive date of

Community

State and county Location news\?ve;geglmﬂggigonce community modification No.
Arizona:
Maricopa Unincorporated May 14, 1998, May 21, The Honorable Janice K. Brewer, | April 16, 1998 ..... 040037
(FEMA Areas. 1998, Arizona Republic. Chairman,  Maricopa  County,
Docket No. Board of Supervisors, 301 Jeffer-
7248). son Street, Phoenix, Arizona
85003.
Maricopa City of Phoenix ... | May 12, 1998, May 19, The Honorable Skip Rimsza, Mayor, | April 7, 1998 ....... 040051
(FEMA 1998, Arizona Republic. City of Phoenix, 200 West Wash-
Docket No. ington Street, 11th Floor, Phoenix,
7248). Arizona 85003-1611.
Maricopa City of Phoenix ... | May 14, 1998, May 21, The Honorable Skip Rimsza, Mayor, | April 16, 1998 ..... 040051
(FEMA 1998, Arizona Republic. City of Phoenix, 200 West Wash-
Docket No. ington Street, 11th Floor, Phoenix,
7248). Arizona 85003-1611.
Pima (FEMA City of Tucson ..... May 21, 1998, May 28, The Honorable George Miller, | April 17, 1998 ..... 040076
Docket No. 1998, Arizona Daily Mayor, City of Tucson, P.O. Box
7248). Star. 27210, Tucson, Arizona 85726.
California:
Los Angeles City of Montebello | May 21, 1998, May 28, The Honorable Art Payan, Mayor, | April 21, 1998 ..... 060141
(FEMA 1998, Montebello Mes- City of Montebello, Montebello,
Docket No. senger. California 90640.
7248).
Shasta (FEMA | City of Redding ... | May 22, 1998, May 29, The Honorable Ken Murray, Mayor, | August 27, 1998 060360
Docket No. 1998, Record Search- City of Redding, 760 Parkview Av-
7248). light. enue, Redding, California 96001.
San Diego Unincorporated May 8, 1998, May 15, The Honorable Greg Cox, Chair- | August 13, 1998 060284
(FEMA Areas. 1998, Vista Press. man, San Diego County, Board of
Docket No. Supervisors, 1600 Pacific High-
7248). way, Room 335, San Diego, Cali-
fornia 92101.
Santa Barbara | Unincorporated May 19, 1998, May 26, The Honorable Gail Marshall, Chair- | August 24, 1998 060331
(FEMA Areas. 1998, Santa Barbara person, Santa Barbara County,
Docket No. News Press. Board of Supervisors, 105 East
7248). Anapamu Street, Santa Barbara,
California 93101.
Sonoma Unincorporated April 30, 1998, May 7, The Honorable Paul Kelley, Chair- | March 31, 1998 ... 060375
(FEMA Areas. 1998, Sonoma County man, Sonoma County,. Board of
Docket No. Independent. Supervisors, 575 Administration
7248). Drive, Room 100A, Santa Rosa,
California 95403.
Solano (FEMA | City of Vallejo ...... May 6, 1998, May 13, The Honorable Gloria Exline, Mayor, | April 1, 1998 ....... 060374
Docket No. 1998, Vallejo Times City of Vallejo, P.O. Box 3068,
7248). Herald. Vallejo, California 94590.
San Diego City of Vista ........ May 8, 1998, May 15, The Honorable Gloria McClellan, | August 13, 1998 060297
(FEMA 1998, Vista Press. Mayor, City of Vista, P.O. Box
Docket No. 1988, Vista, California 92085.
7248).
Sonoma Town of Windsor | April 29, 1998, May 6, The Honorable Sam Salmon, Mayor, | March 31, 1998 ... 060761
(FEMA 1998, The Times. Town of Windsor, P.O. Box 100,
Docket No. Windsor, California 95492.
7248).
Colorado:
Jefferson and | City of Arvada ..... May 7, 1998, May 14, The Honorable Robert Frie, Mayor, | August 12, 1998 085072
Adams 1998, Arvada Jefferson City of Arvada, City Hall, 8101
(FEMA Sentinel. Ralston Road, Arvada, Colorado
Docket No. 80002.
7248).
Douglas Unincorporated May 21, 1998, May 28, The Honorable M. Michael Cooke, | May 4, 1998 ........ 080049
(FEMA Areas. 1998, The Denver Post. Chairman, Douglas County Board
Docket No. of Commissioners, 101 Third
7248). Street, Castle Rock, Colorado
80104.
Douglas Town of Parker ... | May 21, 1998, May 28, The Honorable Gary Lanter, Mayor, | May 4, 1998 ........ 080310
(FEMA 1998, The Denver Post. Town of Parker, 20120 East Main
Docket No. Street, Parker, Colorado 80138.
7248).
Nevada:
Clark (FEMA City of Las Vegas | May 1, 1998, May 8, The Honorable Jan Laverty Jones, | March 31, 1998 ... 325276
Docket No. 1998, Las Vegas Re- Mayor, City of Las Vegas, 400
7248). view Journal. East Stewart Avenue, Las Vegas,

Nevada 89101.
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New Mexico:
Bernalillo City of Albuquer- | April 29, 1998, May 6, The Honorable Martin J. Chavez, | March 25, 1998 ... 350002
(FEMA que. 1998, Albuquerque Mayor, City of Albuquerque, P.O.
Docket No. Journal. Box 1293, Albuquerque, New
7248). Mexico 87103.
Bernalillo City of Albuquer- | May 21, 1998, May 28, The Honorable Jim Baca, Mayor, | April 24, 1998 ..... 350002
(FEMA que. 1998, Albuquerque City of Albuquerque, P.O. Box
Docket No. Journal. 1293, Albuquerque, New Mexico
7248). 87103-1293.
Bernalillo City of Albuquer- | May 22, 1998, May 29, The Honorable Jim Baca, Mayor, | April 24, 1998 ..... 350002
(FEMA que. 1998, Albuquerque City of Albuquerque, P.O. Box
Docket No. Journal. 1293, Albuquerque, New Mexico
7248). 87103-1293.
Oklahoma:
Tulsa (FEMA City of Tulsa ........ April 29, 1998, May 6, The Honorable M. Susan Savage, | April 7, 1998 ....... 405381
Docket No. 1998, Tulsa World. Mayor, City of Tulsa, City Hall,
7248). 200 Civic Center, Tulsa, Okla-
homa 74103.
Texas:
Archer (FEMA | Unincorporated April 29, 1998, May 6, The Honorable Paul Wylie, Archer | April 16, 1998 ..... 481078
Docket No. Areas. 1998, Wichita Falls County Judge, P.O. Box 458, Ar-
7248). Times Record News. cher City, Texas 76351.
Brazos (FEMA | City of Bryan ....... May 20, 1998, May 27, The Honorable Lonnie Stabler, | May 4, 1998 ........ 480082
Docket No. 1998, Bryan-College Mayor, City of Bryan, P.O. Box
7248). Station Eagle. 1000, Bryan, Texas 77805.
Collin (FEMA Unincorporated April 29, 1998, May 6, The Honorable Ron Harris, Collin | March 31, 1998 ... 480130
Docket No. Areas. 1998, Plano Star Cou- County Judge, Commissioners
7248). rier. Court, Collin County Courthouse,
McKinney, Texas 75069.
Collin (FEMA | Unincorporated May 15, 1998, May 22, The Honorable Ron Harris, Collin | April 7, 1998 ....... 480130
Docket No. Areas. 1998, Frisco Enterprise. County Judge, 210 South McDon-
7248). ald Street, McKinney, Texas
75069.
Denton (FEMA | City of Corinth ..... May 20, 1998, May 27, The Honorable Shirley Spellerberg, | April 30, 1998 ..... 481143
Docket No. 1998, Lake Cities Sun. Mayor, City of Corinth, 2003
7248). South Corinth, Corinth, Texas
76205.
Tarrant (FEMA | City of Forest Hill | May 21, 1998, May 28, The Honorable Bill Wilson, Mayor, | April 20, 1998 ..... 480595
Docket No. 1998, Forest Hill News. City of Forest Hill, 6800 Forest Hill
7248). Drive, Forest Hill, Texas 76104.
Fort Bend Unincorporated April 29, 1998, May 6, The Honorable Michael D. Rozell, | April 1, 1998 ....... 480228
(FEMA Areas. 1998, Fort Bend Star. Fort Bend County Judge, 301
Docket No. Jackson Street, Suite 719, Rich-
7248). mond, Texas 77469.
Collin (FEMA City of Frisco ....... May 15, 1998, May 22, The Honorable Kathy Seei, Mayor, | April 7, 1998 ....... 480134
Docket No. 1998, Frisco Enterprise. City of Frisco, P.O. Drawer 1100,
7248). Frisco, Texas 75034.
Collin (FEMA City of Frisco ....... May 22, 1998, May 29, The Honorable Kathy Seei, Mayor, | April 30, 1998 ..... 480134
Docket No. 1998, Frisco Enterprise. City of Frisco, P.O. Drawer 1100,
7248). Frisco, Texas 75034.
Harris (FEMA | City of Houston ... | May 22, 1998, May 29, The Honorable Lee P. Brown, | August 27, 1998 480296
Docket No. 1998, Houston Chron- Mayor, City of Houston, 901
7248). icle. Bagby, Houston, Texas 77002.
Collin (FEMA City of Plano ....... April 29, 1998, May 6, The Honorable John Longstreet, | March 31, 1998 ... 480140
Docket No. 1998, Plano Star Cou- Mayor, City of Plano, P.O. Box
7248). rier. 860358, Plano, Texas 75086—
0358.
Harris (FEMA | City of South May 22, 1998, May 29, The Honorable Cipirano Romero, | August 27, 1998 480311
Docket No. Houston. 1998, Houston Chron- Mayor, City of South Houston,
7248). icle. 1018 Dallas Street, South Hous-
ton, Texas 77587.
Fort Bend City of Sugar April 29, 1998, May 6, The Honorable Dean Hrbacek, | April 1, 1998 ....... 480234
(FEMA Land. 1998, Fort Bend Star. Mayor, City of Sugar Land, P.O.
Docket No. Box 110, Sugar Land, Texas
7248). 77487-0110.
Wichita (FEMA | Unincorporated April 29, 1998, May 6, The Honorable Rick Gipson, Wichita | April 16, 1998 ..... 481189
Docket No. Areas. 1998, Wichita Falls County Judge, Wichita County
7248). Times Record News. Courthouse, Room 202, Wichita

Falls, Texas 76301.
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Archer and City of Wichita April 29, 1998, May 6, The Honorable Kay Yeager, Mayor, | April 16, 1998 ..... 480662
Wichita Falls. 1998, Wichita Falls City of Wichita Falls, 1300 Sev-
(FEMA Times Record News. enth Street, Wichita Falls, Texas
Docket No. 76301.
7248).

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: September 29, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-27242 Filed 10-8-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7256]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director for Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards

Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646-3461.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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State and county Location news&ggeglmnggigonce Chief executive officer of community modification No.
Arizona:
Maricopa ........ City of Avondale September 4, 1998, Sep- | The Honorable Thomas S. Morales, | August 19, 1998 040038
tember 11, 1998, Ari- Jr., Mayor, City of Avondale, 525
zona Republic. North Central Avenue, Avondale,
Arizona 85323.
Maricopa ........ Town of Gilbert ... | August 11, 1998, August | The Honorable Cynthia Dunham, | July 15, 1998 ...... 040044
18, 1998, Gilbert Trib- Mayor, Town of Gilbert, 1025
une. South Gilbert Road, Gilbert, Ari-
zona 85296.
Maricopa ........ Unincorporated August 11, 1998, August | The Honorable Janice K. Brewer, | July 15, 1998 ...... 040037
Areas. 18, 1998, Arizona Re- Chairman,  Maricopa  County,
public. Board of Supervisors, 301 West
Jefferson Street, Tenth Floor,
Phoenix, Arizona 82003.
Maricopa ........ City of Mesa ........ August 20, 1998, August | The Honorable Wayne Brown, | July 20, 1998 ...... 040048
27, 1998, Arizona Re- Mayor, City of Mesa, P.O. Box
public. 1466, Mesa, Arizona 85211.
California:
Santa Clara ... | City of Gilroy ....... August 7, 1998, August The Honorable K. A. Mike Gilroy, | July 9, 1998 ........ 060340
14, 1998, The Dispatch. Mayor, City of Gilroy, 7351
Rosanna Street, Gilroy, California
95020.
Santa Barbara | Unincorporated August 7, 1998, August The Honorable Gail Marshall, Chair- | July 9, 1998 ........ 060331
Areas. 14, 1998, Santa Bar- person, Santa Barbara County,
bara News Press. Board of Supervisors, 105 East
Anapamu Street, Santa Barbara,
California 93101.
Santa Clara ... | Unincorporated August 7, 1998, August The Honorable Blanca Alverado, | July 9, 1998 ........ 060337
Areas. 14, 1998, The San Chairperson, Santa Clara County,
Jose Mercury News. Board of Supervisors, 70 West
Hedding Street, East Wing, Tenth
Floor, San Jose, California 95110.
Ventura .......... Unincorporated August 12, 1998, August | The Honorable Judy Mikels, Chair- | July 13, 1998 ...... 060413
Areas. 19, 1998, Ventura person, Ventura County, Board of
County Star. Supervisors, 3855—-F Alamo
Street, Simi Valley, California
93063.
Colorado: Rio Town of Meeker .. | August 20, 1998, August | The Honorable Bill Dunham, Mayor, | August 6, 1998 ... 080151
Blanco. 27, 1998, Meeker Her- Town of Meeker, P.O. Box 38,
ald. Meeker, Colorado 81641.
Hawaii: Maui Unincorporated August 7, 1998, August The Honorable Linda Lingle, Mayor, | July 13, 1998 ...... 150003
County. Areas. 14, 1998, Maui News. Maui County, 200 South High
Street, Wailuku, Maui, Hawaii
96793.
Nebraska: Sarpy ... | Unincorporated September 16, 1998, The Honorable Tim Gray, Chairman, | August 14, 1998 310190
Areas. September 23, 1998, Sarpy County, Board of Commis-
The Papillion Times. sioners, County Courthouse, 1210
Golden Gate Drive, Suite 1118,
Papillion, Nebraska 68046.
New Mexico:
Bernalillo ........ City of Albuquer- | September 4, 1998, Sep- | The Honorable Jim Baca, Mayor, | July 17, 1998 ...... 350002
que. tember 11, 1998, Albu- City of Albuquerque, P.O. Box
querque Journal. 1293, Albuquerque, New Mexico
87103.
Bernalillo ........ Unincorporated September 4, 1998, Sep- | The Honorable Tom Rutherford, | July 17, 1998 ...... 350001
Areas. tember 11, 1998, Albu- Chairman, Bernalilo  County,
querque Journal. Board of Commissioners, 2400
Broadway Southeast, Albuquer-
que, New Mexico 87102.
Oklahoma:
Oklahoma ...... City of Oklahoma | August 27, 1998, Sep- The Honorable Ronald Norick, | August 4, 1998, .. 405378
City. tember 3, 1998, Daily Mayor, City of Oklahoma City, 200
Oklahoman. North Walker, Suite 302, Okla-
homa City, Oklahoma 73102.
Tulsa .............. City of Tulsa ........ September 23, 1998, The Honorable M. Susan Savage, | August 14, 1998 405381

September 30, 1998,
Tulsa World.

Mayor, City of Tulsa, City Hall,
200 Civic Center, Tulsa, Okla-
homa 74103.
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Texas:
Tarrant ........... City of Mansfield | August 20, 1998, August | The Honorable Harry David, Mayor, | August 4, 1998 ... 480606
27, 1998, Mansfield City of Mansfield, 1305 East
News-Mirror. Broad Street, Mansfield, Texas
76063.
Montgomery ... | Unincorporated August 14, 1998, August | The Honorable Alan Sadler, Mont- | July 14, 1998 ...... 480483
Areas. 21, 1998, Conroe Cou- gomery County Judge, 301 North
rier. Thompson Street, Suite 210, Con-
roe, Texas 77301.
McLennan ...... City of Waco ....... August 4, 1998, August The Honorable Michael D. Morrison, | July 9, 1998 ........ 480461
11, 1998, Waco Trib- Mayor, City of Waco, P.O. Box
une-Herald. 2570, Waco, Texas 76702—2570.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: September 29, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-27241 Filed 10-8-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
in the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646—-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified
base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR Part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community

eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

CALIFORNIA

Humboldt County (Unincor-
porated Areas) (FEMA
Docket No. 7246)

Eastside Channel:
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#Depth in
feet abt()jve
. : round.
Source of flooding and location *Iglevation
in feet
(NGVD)
Approximately 400 feet south
of intersection of Market
Street and Van Ness Ave-
NUE et *28
Williams Creek:
At confluence with Salt River *28
At Rose Avenue .................... *47
Approximately 1,150 feet up-
stream of Grizzly Bluff
Road ...occoooeiiiiiieee *65

Janes Creek:
Approximately 800 feet up-
stream of Samoa Road ..... *7
Approximately 140 feet up-
stream of Lumberyard

*24

Approximately 6,000 feet up-
stream of confluence with
Noisy Creek .......ccccvvveennee.

At Hatchery Road ..................

Dave Power’s Creek:

Approximately 100 feet up-
stream of an unnamed
road (log bridge) ................

Approximately 2,150 feet up-
stream of confluence with
Mad RiVer .......ccccocveieeennne.

Maps are available for in-
spection at the Humboldt

County Planning Department,

3015 H Street, Eureka, Cali-

fornia.

*65
*86

*72

*75

COLORADO

Wellington (Town), Larimer
County (FEMA Docket No.
7246)

Coal Creek:

Approximately 2,000 feet
downstream of Fourth
Street .o

Approximately 1,000 feet
north of Windsor Ditch .......

Maps are available for in-
spection at the Town of Wel-
lington Town Hall, 3735
Cleveland Avenue, Welling-
ton, Colorado.

*5,182
*5,222

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: September 29, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-27240 Filed 10-8-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 96-115; FCC 98-239]

Telecommunications Carriers’ Use of
Customer Proprietary Network
Information and Other Customer
Information

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The order released September
24, 1998 extends the deadline by which
all telecommunications carriers must
implement effective electronic
safeguards to protect against
unauthorized access to CPNI. This
deadline was established in the
Commission’s CPNI Report and Order in
this proceeding. The Commission is
currently reviewing a number of
petitions for reconsideration that seek
modification of the electronic
safeguards requirement, and believes
that postponing the deadline for
implementation of these safeguards
until after the Commission acts upon
the reconsideration petitions is in the
public interest.

EFFECTIVE DATE: November 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Brent Olson, Attorney, Common Carrier
Bureau, Policy and Program Planning
Division, (202) 418-1580 or via the
Internet at bolson@fcc.gov. Further
information may also be obtained by
calling the Common Carrier Bureau’s
TTY number: 202-418-0484. For
additional information concerning the
information collections contained in
this Order contact Judy Boley at (202)
418-0214, or via the Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order
adopted September 23, 1998, and
released September 24, 1998. The full
text of this Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 1919 M St., N.W., Room 239,
Washington, D.C. The complete text also
may be obtained through the World
Wide Web, at http://www.fcc.gov/
Bureaus/Common Carrier/Orders/
fcc98239.wp, or may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th St.,
N.W., Washington, D.C. 20036.

Regulatory Flexibility Certification

The changes adopted in this Order do
not affect our certification in the CPNI
Report and Order.

Synopsis of Order

1. On February 26, 1998, the
Commission released an Order, 63 FR
20326, April 24, 1998 (““CPNI Report
and Order”) promulgating regulations to
implement the statutory obligations of
section 222 of the Communications Act
of 1934, as amended by the
Telecommunications Act of 1996, which
was enacted to protect the
confidentiality of customer proprietary
network information (CPNI). In that

order, the Commission established
January 26, 1999 as the deadline by
which all telecommunications carriers
must implement effective electronic
safeguards to protect against
unauthorized access to CPNI. For the
reasons discussed below, we extend that
deadline.

l. Background

2. In the CPNI Report and Order, the
Commission concluded that *all
telecommunications carriers must
establish effective safeguards to protect
against unauthorized access to CPNI by
their employees or agents, or by
unaffiliated third parties.” Specifically,
the Commission required that carriers
develop and implement software
systems that ““flag’’ customer service
records in connection with CPNI and
that carriers maintain an electronic
audit mechanism (“‘audit trail™) that
tracks access to customer accounts. The
Commission also required that carriers’
employees be trained as to when they
can and cannot access customers’ CPNI;
that carriers establish a supervisory
review process that ensures compliance
with CPNI restrictions when conducting
outbound marketing; and that each
carrier submit a certification signed by
a current corporate officer attesting that
he/she has personal knowledge that the
carrier is in compliance with our
requirements on an annual basis.
Because the Commission anticipated
that carriers would need time to
conform their data systems and
operations to comply with the software
flags and electronic audit mechanisms
required by the Order, enforcement of
these safeguards was deferred until
eight months from when the rules
became effective, specifically January
26, 1999.

3. Following the release of the CPNI
Report and Order, several petitioners
sought reconsideration of a variety of
issues, including the decision to require
carriers to implement the use of
software flags and audit trails. We are
currently reviewing these petitions. In
addition, a number of carriers,
representing virtually the entire
industry affected by the CPNI rules,
expressed concern about meeting the
January deadline. GTE has also
proposed some alternative methods of
implementing safeguards that GTE
claims will accomplish the goals of the
Act without unduly burdening the
industry.

I1. Discussion

4. We conclude that it serves the
public interest to extend the deadline by
which we will begin to enforce our rules
requiring software flags and electronic
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audit mechanisms so that we may
consider recent proposals to tailor our
requirements more narrowly and to
reduce burdens on the industry while
serving the purposes of the CPNI rules.
As an initial matter, we note that all
segments of the industry unanimously
oppose these requirements as adopted.
We emphasize that the circumstances
presented here are both unique and
compelling. We recognize that it will
take time and effort to implement these
requirements, and we believe that
postponement of compliance until the
Commission provides additional
guidance may promote more efficient
and effective deployment of resources
spent on meeting the new CPNI
requirements set forth in the statute and
our implementing rules. By delaying the
date of enforcement until after the
Commission acts upon reconsideration
petitions, parties will have the
opportunity to comment on GTE’s
proposed alternatives or make proposals
of their own.

5. We emphasize that this extension
of time is only temporary and that
ultimately carriers will be required to
comply with whatever electronic
safeguards the Commission deems
appropriate in this proceeding. We
recognize that software flags and
electronic audit mechanisms may be
more costly to implement when older
systems are involved. To the extent that
new systems are being deployed during
the pendency of the reconsideration
petitions, however, we expect that
carriers will install electronic flags and
audit trails at the time the system is
deployed in order to avoid the increased
cost of having to retrofit systems in the
future to come into compliance. We also
note that this extension applies only to
the electronic safeguards requirement,
and that compliance with the rest of the
rules elaborated in the CPNI Report and
Order is still required. In particular, our
action in this Order does not relieve
carriers of the underlying obligation to
use CPNI in accordance with section
222 and the Commission’s
implementing rules.

I11. Ordering Clauses

6. Accordingly, it is ordered, pursuant
to sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), and 303(r),
and §1.429(k) of the Commission’s
rules, 47 CFR 1.429(k), that we will not
seek enforcement actions against
carriers regarding compliance with the
CPNI software flagging and audit trail
requirements as set forth in 47 CFR
64.2009 (a) and (c) until six months after
the release date of the Commission’s

order on reconsideration addressing
these issues in CC Docket No. 96-115.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-27190 Filed 10-8-98; 8:45 am]
BILLING CODE 6712-01-P

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Channel 290A at Missoula.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27065 Filed 10-8-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-106; RM-9277]

Radio Broadcasting Services;
Missoula, MT

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
290A to Missoula, Montana, in response
to a petition filed by Dale A. Ganske
d/b/a L. Topaz Enterprises, Inc. See 63
FR 37090, July 9, 1998. The coordinates
for Channel 290A at Missoula are 46—
51-42 and 114-00-30. Canadian
concurrence has been obtained for this
allotment. With this action, this
proceeding is terminated.

EFFECTIVE DATE: November 16, 1998.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 98-106,
adopted September 23, 1998, and
released October 2, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW, Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

47 CFR PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Dockets No. 90-176, RM-7053 and RM—
8040]

FM Broadcasting Services; Arnold and
Columbia, California

AGENCY: Federal Communications
Commission.

ACTION: Final Rule; petition for
reconsideration.

SUMMARY: The Commission denied the
petition for partial reconsideration, filed
by Clarke Broadcasting Corporation, of
the Memorandum Opinion and Order in
MM Docket No. 90-176, 57 FR 45,577,
published October 2, 1992. It also
affirmed the Memorandum Opinion and
Order, which, in reversing the Report
and Order in this docket, 56 FR 26,367,
published June 7, 1991, allotted
Channel 255A to Columbia and Channel
240A to Arnold. With this action, the
proceeding is terminated.

DATE: Effective October 9, 1998.

FOR FURTHER INFORMATION CONTACT: J.
Bertron Withers, Jr., Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 90-176, adopted September
30, 1998 and released October 2, 1998.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in Commission’s Reference Center
(Room 239), 1919 M Street, N.W.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, 2100 M Street, N.W., Suite
140, Washington, DC 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
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Federal Communications Commission.
Charles W. Logan,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 98-27064 Filed 10-8-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208298-8055-02; 1.D.
082798B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pacific Cod

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of Bering Sea
and Aleutian Islands management area
(BSAI) Pacific cod from trawl catcher/
processors and vessels using jig gear to
vessels using hook-and-line or pot gear.
These actions are necessary to allow the
1998 total allowable catch (TAC) of
Pacific cod to be harvested.

DATES: Effective October 6, 1998.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific

Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with §679.20(c)(5), the
Pacific cod TAC for the BSAI was
established as 210,000 mt by the Final
1998 Harvest Specifications for
Groundfish for the BSAI (63 FR 12689,
March 16, 1998). Of this amount, 3,885
mt was allocated to vessels using jig
gear, 45,649 mt to trawl catcher vessels,
45,649 mt to trawl catcher/processors,
and 99,068 mt to vessels using hook-
and-line or pot gear.

On September 4, 1998, NMFS
published a request for public comment
on a proposed reallocation of BSAI
Pacific cod from trawl catcher/
processors to either trawl catcher
vessels and/or to vessels using hook-and
line or pot gear (63 FR 47218,
September 4, 1998). Five letters of
comment were received during the
comment period from hook-and-line
and trawl catcher/processor industry
representatives. No comments were
received from trawl catcher vessels
expressing interest in the trawl catcher/
processor projected unused amount.
Trawl catcher/processor representatives
expressed an interest in targeting Pacific
cod in October and November after the
end of the B season pollock fishery.
Based on those comments and the
expected bycatch of Pacific cod in the
continuing pollock, yellowfin sole, and
Atka mackerel fisheries, the projected
unused amount was reduced from 7,000
mt to 1,500 mt.

Accordingly, the Acting
Administrator, Alaska Region, NMFS
(Acting Regional Administrator), has

determined that trawl catcher/
processors will not be able to harvest
1,500 mt of Pacific cod allocated to
those vessels under § 679.20(a)(7)(i)(A).

Therefore, in accordance with
8679.20(a)(7)(ii), NMFS apportions
1,500 mt of Pacific cod from trawl
catcher/processors to vessels using
hook-and-line or pot gear.

The Acting Regional Administrator
also has determined that vessels using
jig gear will not harvest 3,500 mt of
Pacific cod by the end of the year.
Therefore, in accordance with
§679.20(a)(7)(iii), NMFS is reallocating
the unused amount of 3,500 mt of
Pacific cod allocated to vessels using jig
gear to vessels using hook-and-line or
pot gear.

Classification

This action is taken under 50 CFR
679.20 and is exempt from OMB review
under E.O. 12866.

The Assistant Administrator for
Fisheries, NOAA, has determined,
under section 553(b)(B) and (d)(3) of the
Administrative Procedure Act and 50
CFR 679.20(b)(3)(iii)(A), that good cause
exists for waiving the opportunity for
public comment and the 30-day delayed
effectiveness period for this action.
Fisheries are currently taking place that
will be supplemented by this
apportionment. Delaying the
implementation of this action would be
disruptive and costly to these ongoing
operations.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 6, 1998.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-27232 Filed 10-6-98; 2:36 pm]
BILLING CODE 3510-22-F
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Federal Register

Vol. 63, No. 196
Friday, October 9, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 967
[Docket No. FV98-967-1 PR]
Celery Grown in Florida; Proposed

Termination of Marketing Order No.
967

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposal invites
comments on the termination of the
Federal marketing order regulating the
handling of celery grown in Florida
(order) and the rules and regulations
issued thereunder. The Florida celery
industry has not operated under the
order since its provisions were
suspended January 12, 1995. The celery
industry has experienced a loss of
market share, a significant reduction in
the number of producers and handlers
has diminished the need for regulating
Florida celery, and there is no industry
support for reactivating the order.
Therefore, there is no need to continue
this order.

DATES: Comments must be received by
December 8, 1998.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456, Fax: (202)
205-6632; or E-mail:
moabdocket__clerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, AMS, USDA, P.O. Box
2276, Winter Haven, Florida 33883—
2276; telephone (941) 299-4770, Fax:

(941) 299-5169; or Anne M. Dec,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 200906456,
telephone (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This
proposal is governed by provisions of
§608(16)(A) of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act and §967.85 of the
order.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This proposed rule would terminate
the order regulating the handling of
celery grown in Florida. Sections 967.85
and 967.86 of the order contain the

authority and procedures for
termination.

The order was initially established in
1965 to help the industry solve specific
marketing problems and maintain
orderly marketing conditions. It was the
responsibility of the Florida Celery
Committee (committee), the agency
established for local administration of
the marketing order, to periodically
investigate and assemble data on the
growing, harvesting, shipping, and
marketing conditions of Florida celery.
The committee tried to achieve orderly
marketing and improve acceptance of
Florida celery through the establishment
of volume regulations and promotion
activities.

The Florida celery industry has not
operated under the marketing order for
three years. The order and all of its
accompanying rules and regulations
were suspended January 12, 1995,
through December 31, 1997 (60 FR
2873). Regulations have not been
applied under the order since that time,
and no committee has been appointed
since then.

In 1965, when the marketing order
was issued, there were over 41
producers of Florida celery. The earliest
handling figures available indicate that
in 1983 there were 11 handlers. As of
the date of suspension of the order
(January 12, 1995), there were six
handlers of Florida celery who were
subject to regulation under the
marketing order and five celery
producers within the production area.
Currently, there is one producer who is
also a handler.

When the order was suspended, all of
the committee members and their
alternates were named as trustees to
oversee the administrative affairs of the
order. The Department attempted to
contact as many of these trustees as it
could with respect to the need for
reinstating the marketing order. All of
the individuals contacted (10 of the 18
trustees) were in favor of terminating
the order. We believe that there is no
justification for continuing the current
order.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
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business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There is one handler of Florida celery
who would be subject to regulation
under the marketing order. This handler
is also a producer within the production
area. Small agricultural service firms
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. The Florida celery producer-
handler may be classified as a small
entity.

This proposed rule would terminate
the order regulating the handling of
celery grown in Florida. The order and
its accompanying rules and regulations
were suspended on January 12, 1995.
No regulations have been implemented
since then, and there is no indication
that such regulations will again be
needed.

The industry has been operating
without a marketing order since its
suspension. Reestablishing the order
would mean additional cost to the
industry stemming from assessments to
maintain the order (the last assessment
was $0.01 per crate) and any associated
costs generated by regulation. By not
reinstating the marketing order, the
industry would benefit from avoiding
these costs. Regulatory authorities that
would be terminated include authority
to implement grade, size, container, and
inspection requirements and provisions
for research and development and
volume regulation. Because the industry
has been operating without an order for
over three years, the termination of the
order would have no noticeable effect
on either small or large operations.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements under the order were
approved by the Office of Management
and Budget (OMB) and assigned OMB
No. 0581-0145. When the order was
suspended on January 12, 1995, these
information collection requirements
were also suspended. When the order is
terminated, these requirements will be
eliminated. There is one handler
remaining under the order with an
estimated burden of 9.05 hours.

The Department has not identified
any relevant Federal rules that

duplicate, overlap, or conflict with this
proposed rule. o
The Department attempted to solicit

as much industry input on this decision
as possible. In addition, this action
provides the opportunity for all
interested persons to comment on this

proposal. )
The Department believes that

conducting a termination referendum
would merely reaffirm the Florida
celery industry’s continued lack of
interest in reactivating the marketing
order and that conducting such a
referendum would be wasteful of
Departmental and public resources.

Therefore, pursuant to 8 608c(16)(A)
of the Act and §967.85 of the order, the
Department is considering the
termination of Marketing Order No. 967,
covering celery grown in Florida. If the
Secretary decides to terminate the order,
trustees would be appointed to continue
in the capacity of concluding and
liquidating the affairs of the former
committee.

Section 608c(16)(A) of the Act
requires the Secretary to notify Congress
60 days in advance of the termination of
a Federal marketing order. Congress will
be so notified upon publication of this
proposed termination.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 967

Celery, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 967—[REMOVED]

For the reasons set forth in the
preamble, and under authority of 7
U.S.C. 601-674, 7 CFR part 967 is
proposed to be removed.

Dated: October 2, 1998.

Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-27178 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1065

[DA-98-10]

Milk in the Nebraska-Western lowa
Marketing Area; Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule.

SUMMARY: This document invites written
comments on a proposal to suspend 11
counties from the marketing area
definition of the Nebraska-Western lowa
Federal milk marketing order (Order 65)
for the period of November 1, 1998,
through December 31, 1999. The action
was requested by Gillette Dairy (Gillette)
of Rapid City, South Dakota, which
contends the suspension is necessary to
maintain its milk supply and to remain
competitive in selling fluid milk
products in the marketing area.

DATES: Comments must be submitted on
or before November 9, 1998.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Programs, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090—
6456. Comments may be faxed to (202)
690-0552 or e-mailed to

OFB__ FMMO__Comments@usda.gov.
Reference should be given to the title of
action and docket number.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Programs,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720-
9368, e-mail address
clifford__m__carman@usda.gov.

SUPPLEMENTARY INFORMATION: The
Department is issuing this proposed rule
in conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. If adopted,
this proposed rule will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with law. A handler
is afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
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Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service is
considering the economic impact of this
action on small entities. For the purpose
of the Regulatory Flexibility Act, a dairy
farm is considered a ““small business” if
it has an annual gross revenue of less
than $500,000, and a dairy products
manufacturer is a ““small business” if it
has fewer than 500 employees. For the
purposes of determining which dairy
farms are ““small businesses,” the
$500,000 per year criterion was used to
establish a production guideline of
326,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most “‘small”
dairy farmers. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

For the month of April 1998, which
is the most recent representative month,
1,649 dairy farmers were producers
under Order 65. Of these producers,
1,573 producers (i.e., 95%) were
considered small businesses having
monthly milk production under 326,000
pounds. A further breakdown of the
monthly milk production of the
producers on the order during April
1998 was as follows: 1,001 produced
less than 100,000 pounds of milk; 445
produced between 100,000 and 200,000;
127 produced between 200,000 and
326,000; and 76 produced over 326,000
pounds. During the same month, eight
handlers were pooled under the order.
One was considered a small business.

Pursuant to authority contained in the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
this proposal would suspend 11
counties in the western panhandle of
Nebraska from the marketing area
definition of Order 65. The Nebraska
counties are Banner, Box Butte,
Cheyenne, Dawes, Deuel, Garden,
Kimball, Morrill, Scotts Bluff, Sheridan,
and Sioux.

Gillette, the proponent of the
proposed action, estimates that its sales
in the counties represent 65% to 70% of
total fluid milk sales in the 11 counties.
Gillette explains that a loss of sales in
an unregulated marketing area has

resulted in its regulation under Order 65
without any appreciable increase in
sales in the Order’s marketing area. The
handler contends the proposed action is
necessary to maintain its milk supply
and to remain competitive in selling
fluid milk products in the marketing
area.

Gillette was pooled under Order 65
during the months of January through
May 1998. For the period of February
through May 1998, Order 65 price data
shows that the average uniform price to
producers was $13.34 per
hundredweight. If Gillette would not
have been a regulated handler under
Order 65 during this period, the average
uniform price to producers would have
been about $13.31 per hundredweight.
Thus, the regulation of Gillette for the
February through May 1998 period
resulted in an increase in the average
uniform price of 3 to 4 cents per
hundredweight.

There are three handlers other than
Gillette that possibly have sales into the
11 Nebraska counties. The handlers are
Meadow Gold of Lincoln, Nebraska;
Roberts Dairy in Omaha, Nebraska; and
Meadow Gold in Greeley, Colorado.
Roberts Dairy hauls milk for Nebraska
Dairy, Inc., which is a distribution
facility that is owned by the same
principal company that owns Gillette.
However, the dairy appears to be a
separate entity from Gillette. Market
information indicates that if these three
handlers have sales into the 11 counties
the volume is relatively small. Because
these handlers have relatively small
sales, if any, into the 11 counties, the
proposed rule is projected to not have
a significant economic impact. The
exact impact of the proposed rule on
these handlers would be dependent
upon the specific sales the handlers
chose to pursue.

The July 1996 population estimate
and the December 1992 fluid milk per
capita consumption data show that the
11 Nebraska counties represent a small
amount of the population and fluid milk
consumption in the State of Nebraska
and in the entire Order 65 marketing
area. The 11 counties represent about
6% of the population and fluid milk
consumption in the State of Nebraska
and about 5% of the population and
fluid milk consumption in the Order 65
marketing area.

Gillette was a fully regulated handler
under the Black Hills, South Dakota,
Federal milk marketing order prior to its
termination at the request of the Black
Hills Milk Producers. After termination
of the Black Hills order, Gillette for
some time was a partially regulated
handler under three Federal milk
marketing orders: Eastern South Dakota

(Order 76), Eastern Colorado (Order
137), and Order 65. From January 1998
through May 1998, Gillette was a fully
regulated handler under Order 65
because its fluid milk sales in the
marketing area represented more than
15 percent of its receipts.

When Gillette was a partially
regulated handler, it paid to the
producers supplying its plant at least
the full Class use value of its milk each
month. Thus, Gillette had no further
obligation to the producer settlement
funds of the orders under which it was
a partially regulated handler. However,
as a fully regulated handler, Gillette is
required to pay the difference between
its Class use value and the marketwide
Class use value to the Order 65 producer
settlement fund. This payment, Gillette
contends, increases its cost for milk and
reduces the amount it can pay its
producers.

A review of the current reporting
requirements was completed pursuant
to the paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35), and it was
determined that this proposed
suspension would have little impact on
reporting, recordkeeping, or other
compliance requirements because these
would remain almost identical to the
current system. No new forms would
need to be proposed.

No other burdens are expected to fall
upon the dairy industry as a result of
overlapping Federal rules. This
proposed regulation does not duplicate,
overlap or conflict with any existing
Federal rules.

Interested parties are invited to
submit comments on the probable
regulatory and informational impact of
this proposed rule on small entities.
Specifically, interested parties should
address the potential impact of the
proposed action on both Order 65
producers and producers who supply
Gillette as well as the competition that
exists for fluid milk sales in the 11
counties between regulated and
unregulated handlers. Also, parties may
suggest modifications of this proposal
for the purpose of tailoring their
applicability to small businesses.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act, the
suspension of the following provisions
of the order regulating the handling of
milk in the Nebraska-Western lowa
Federal milk marketing area is being
considered for the period of November
1, 1998, through December 31, 1999:

In § 1065.2, the words ‘“‘Banner, Box
Butte, Cheyenne, Dawes, Deuel, Garden,
Kimball, Morrill, Scotts Bluff, Sheridan,
Sioux”.
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All persons who want to submit
written data, views or arguments about
the proposed suspension should send
two copies of their views to the USDA/
AMS/Dairy Programs, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, by the 30th day after
publication of this notice in the Federal
Register. The comment period is limited
to 30 days due to the request for
immediate action by the proponent of
this proposed action.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Programs during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed rule would suspend 11
counties from the marketing area
definition of the Nebraska-Western lowa
Federal milk marketing order. The
counties, which are located in the
western panhandle of Nebraska, include
Banner, Box Butte, Cheyenne, Dawes,
Deuel, Garden, Kimball, Morrill, Scotts
Bluff, Sheridan, and Sioux.

The July 1996 population estimate,
which represents the most recent
population statistics, shows that the
total population for the Order 65
marketing area is 2,000,529 (i.e.,
412,167 for lowa counties and 1,588,362
for Nebraska counties). The population
estimate for the entire State of Nebraska
is 1,652,093, while the population for
the 11 Nebraska counties is 91,194. In
addition, the December 1992 Federal
Milk Order Statistics Report (Per Capita
Sales of Fluid Milk Products in Federal
Order Markets) indicates that the
Nebraska fluid milk per capita
consumption is about 20 pounds per
person per month. It is estimated that
the fluid milk consumption per month
within the 11 Nebraska counties is
1,823,880 (20 Ibs. * 91,194).

The July 1996 population estimate
and the December 1992 fluid milk per
capita consumption data show that the
11 Nebraska counties represent a small
amount of the population and fluid milk
consumption in the State of Nebraska
and in the entire Order 65 marketing
area. The 11 counties represent about
6% of the population and fluid milk
consumption in the State of Nebraska
and about 5% of the population and
fluid milk consumption in the Order 65
marketing area.

Gillette was a fully regulated handler
under the Black Hills, South Dakota,
Federal milk marketing order prior to its
termination at the request of the Black
Hills Milk Producers. After termination
of the Black Hills order, Gillette for
some time was a partially regulated

handler under three Federal milk
marketing orders: Eastern South Dakota
(Order 76), Eastern Colorado (Order
137), and Order 65. From January 1998
through May 1998, Gillette was a fully
regulated handler under Order 65
because its fluid milk sales in the
marketing area represented more than
15 percent of its receipts.

When Gillette was a partially
regulated handler, it paid to the
producers supplying its plant at least
the full Class use value of its milk each
month. Thus, Gillette had no further
obligation to the producer settlement
funds of the orders under which it was
a partially regulated handler. However,
as a fully regulated handler, Gillette is
required to pay the difference between
its Class use value and the marketwide
Class use value to the Order 65 producer
settlement fund. This payment, Gillette
contends, increases its cost for milk and
reduces the amount it can pay its
producers.

According to Gillette, marketing
conditions in Order 65 have changed
significantly since the order was
promulgated. Gillette estimates that its
sales in the 11 counties represent 65%
to 70% of total fluid milk sales in the
counties. Gillette explains that a loss of
sales in an unregulated marketing area
has resulted in its regulation under
Order 65 because such sales represented
at least 15 percent of its receipts, but
without any appreciable increase in
sales in the Order’s marketing area.
Furthermore, the handler states that
since its milk supply comes from the
Black Hills Milk Producers there is no
balancing of milk supply for the plant
from Order 65 or any other Federal milk
marketing order.

Black Hills Milk Producers also
requested that the counties be removed
from the Order 65 marketing area
definition. The cooperative representing
the producers explained that it is
dependent on Gillette’s survival. It
states that the regulation of Gillette
under Order 65 has caused its producers
hardship by costing them as much as
$1.00 per hundredweight during some
months. According to the cooperative,
this cost results from an agreement that
it has with Gillette in which it refunds
to Gillette an amount equal to half of the
handler’s obligation to the producer
settlement fund when Gillette is fully
regulated. Although the producers pay
this amount to Gillette, Order 65 price
data for the February through May 1998
period indicates that their monthly pay
prices were above the Order 65 uniform
price.

The Federal Order Reform Proposed
Rule, which was issued on January 21,
1998 (63 FR 4802), recommended

excluding the 11 Nebraska counties
from the consolidated Central order.
The recommendation currently is under
consideration. However, Gillette has
requested that the proposed action be
considered immediately.

Accordingly, it may be appropriate to
suspend the aforesaid provisions for the
period of November 1, 1998, through
December 31, 1999.

List of Subjects in 7 CFR Part 1065

Milk marketing orders.
The authority citation for 7 CFR Part
1065 continues to read as follows:
Authority: 7 U.S.C. 601-674.
Dated: September 23, 1998.
Richard M. McKee,
Deputy Administrator, Dairy Programs.
[FR Doc. 98-27179 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1788

RIN 0572—-AA86

RUS Fidelity and Insurance
Requirements for Electric and
Telecommunications Borrowers

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) proposes to streamline its fidelity
and insurance requirements for electric
and telecommunications systems. The
rule was last revised in 1986, and the
proposed revisions are intended to
update requirements. The rule proposes
a flexible approach to insurance that
protects the government’s security
interest in mortgaged assets and
conforms to today’s business practices.

DATES: Written comments must be
received by RUS or carry a postmark or
equivalent by December 8, 1998.

ADDRESSES: Written comments should
be addressed to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory Analysis, U.S. Department of
Agriculture, Rural Utilities Service,
1400 Independence Avenue, SW.,
Washington, DC 20250-1522. RUS
requires a signed original and 3 copies
of all comments (7 CFR 1700.4).

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
U.S. Department of Agriculture, Rural
Utilities Service, Room 4034 South
Bldg., 1400 Independence Avenue, SW.,
Washington, DC 20250-1522.
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Telephone: 202—-720-0736. FAX: 202—
720-4120. E-mail: fheppe@rus.usda.gov
SUPPLEMENTARY INFORMATION:

Executive Order 12372

This proposed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A final rule related notice
entitled ““Department Programs and
Activities Excluded from Executive
Order 12372, (50 FR 47034)
determined that RUS loans and loan
guarantees were not covered by
Executive Order 12372.

Executive Order 12866

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this rule meets the applicable
standards provided in section 3 of the
Executive Order. In addition, all state
and local laws and regulations that are
in conflict with this rule will be
preempted, no retroactive effort will be
given to this rule, and, in accordance
with section 212 (c) of the Department
of Agriculture Reorganization Act of
1994 (7 U.S.C. 6912(c)), appeal
procedures must be exhausted before an
action against the Department or its
agencies may be initiated.

Regulatory Flexibility Act Certification

RUS had determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The RUS electric and
telecommunications programs provide
loans to borrowers at interest rates and
terms that are more favorable than those
generally available from the private
sector. RUS borrowers, as a result of
obtaining federal financing, receive
economic benefits that exceed any
direct economic costs associated with
complying with RUS regulations and
requirements. Moreover, this action
offers borrowers increased flexibility in
determining the appropriate insurance
coverage for their organizations which
further offsets economic costs.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will

not significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance programs
under No. 10.850, Rural Electrification
Loans and Loan Guarantees, 10.851,
Rural Telephone Loans and Loan
Guarantees, and 10.852, Rural
Telephone Bank Loans. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800.

National Performance Review

The regulatory action is being taken as
part of the National Performance Review
program to eliminate unnecessary
regulations and improve those that
remain in force.

Information Collection and
Recordkeeping Requirements

The recordkeeping and reporting
requirements contained in this proposed
rule were approved by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35, as
amended) under control numbers 0572—
0032 and 0572-0031. Send questions or
comments regarding any aspect of this
collection of information, including
suggestions for reducing the burden, to
F. Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title Il of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this proposed rule
is not subject to the requirements of
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995.

Background

The Rural Utilities Service (RUS)
makes and guarantees loans to furnish
and improve electric and
telecommunications service in rural
areas pursuant to the Rural
Electrification Act of 1936, as amended,
(7 U.S.C. 901 et seq.) (RE Act). The

security for these loans is generally a
first mortgage on the borrower’s electric
or telecommunications system. In order
to maintain the security for government
loans, the RUS debt covenants require
borrowers to maintain adequate levels of
fidelity and insurance coverage. Such
coverage is generally carried by any
prudent business and required by any
prudent lender.

RUS regulations implementing these
fidelity and insurance requirements, 7
CFR part 1788, were last issued in 1986.
Since that time, the business and
regulatory environment of electric and
telecommunications utilities have
undergone rapid change, and the
experience and sophistication of RUS
financed systems have increased. RUS
has published a number of regulations
updating and streamlining various
requirements. The proposed regulation
is part of this overall effort to modernize
requirements in order to improve the
delivery of customer service.

On April 29, 1993, at 58 FR 25786, the
Rural Electrification Administration
(REA), the predecessor agency to RUS,
published an advance notice of
proposed rulemaking (ANPR) requesting
comments on 7 CFR part 1788. The
ANPR requested comments on any issue
covered by the rule, especially on
whether agency requirements are
compatible with general industry
practice. Thirteen comments were
received.

Most commenters strongly
recommended replacing specific
requirements and levels of coverage
with a more flexible standard that
would allow borrowers to employ
prudent risk management practices or
take out insurance in accordance with
generally accepted utility industry
practice appropriate to utilities of
similar size and character.

Consequently, RUS proposes to
reduce the specific requirements to a
level consistent with loan security and
provide borrowers with maximum
flexibility by adopting this
recommendation. Electric distribution
borrowers having the form of mortgage
found in 7 CFR part 1718 are currently
subject to provisions similar to subpart
A of this part. It is proposed that all
other borrowers will required to make
the first certification under subpart A of
this rule at the end of the first complete
calendar year after the effective date of
this rule. It is contemplated that an
insurance provision similar to the
proposed subpart A of this rule will be
included in all telecommunications
mortgages executed by RUS after the
effective date of this rule and that all
borrowers receiving a
telecommunications loan or loan
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guarantee after such effective date will
be required to execute such a mortgage.
A provision has been included in
subpart A that proposes to place a
requirement on borrowers concerning
the reporting of irregularities that is
similar to the requirement on Certified
Public Accountants in 7 CFR part 1773.

Subparts B and C of this rule will
apply to the first contracts covered by
the rule that borrowers enter into after
the effective date of this rule.

List of Subjects in 7 CFR Part 1788

Electric power, Insurance, Loan
programs—communications, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

For the reasons set forth in the
preamble, RUS proposes to amend 7
CFR Chapter XVII by revising part 1788
to read as follows:

PART 1788—RUS FIDELITY AND
INSURANCE REQUIREMENTS FOR
ELECTRIC AND
TELECOMMUNICATIONS
BORROWERS

Subpart A—Borrower Insurance
Requirements

Sec.
1788.1
1788.2

General and definitions.

General insurance requirements.

1788.3 Flood insurance.

1788.4 Disclosure of irregularities and
illegal acts.

1788.5 RUS endorsement required.

1788.6 RUS right to place insurance.

1788.7-1788.10 [Reserved]

Subpart B—Insurance for Contractors,
Engineers, and Architects, Electric
Borrowers

1788.11 Minimum insurance requirements

for contractors, engineers, and architects.

1788.12 Contractors’ bonds.

Subpart C—Insurance for Contractors,

Engineers, and Architects,

Telecommunications Borrowers

1788.46 General.

1788.47 Policy requirements.

1788.48 Contract insurance requirements.

1788.49 Contractors’ bond requirements.

1788.50 Acceptable sureties.

1788.51—1788.53 [Reserved].

1788.54 Compliance with contracts.

1788.55 Providing RUS evidence.
Authority: 7 U.S.C. 901 et seq.; 7 U.S.C.

1921 et seq.; 7 U.S.C. 6941 et seq.

Subpart A—Borrower Insurance
Requirements

§1788.1 General and definitions.

(a) The standard forms of documents
covering loans made or guaranteed by
the Rural Utilities Service contain
provisions regarding insurance and
fidelity coverage to be maintained by

each borrower. This part implements
those provisions by setting forth the
requirements to be met by all borrowers.

(b) As used in this part:

Borrower means any entity with any
outstanding loan made or guaranteed by
RUS.

Irregularity has the meaning found in
§1773.2.

Loan documents means the loan
agreement, notes, and mortgage
evidencing or used in conjunction with
an RUS loan.

Mortgage means the mortgage, deed of
trust, security agreement, or other
security document securing an RUS
loan.

Mortgaged property means any
property subject to the lien of a
mortgage.

RUS means the Rural Utilities Service
and includes the Rural Telephone Bank.

RUS loan means a loan made or
guaranteed by RUS.

(c) RUS may revise these
requirements on a case by case basis for
borrowers with unusual circumstances.

§1788.2 General insurance requirements.

(a) Borrowers will take out, as the
respective risks are incurred, and
maintain the classes and amounts of
insurance in conformance with
generally accepted utility industry
standards for such classes and amounts
of coverage for utilities of the size and
character of the borrower and consistent
with Prudent Utility Practice. Prudent
Utility Practice shall mean any of the
practices, methods, and acts which, in
the exercise of reasonable judgment, in
light of the facts, including but not
limited to, the practices, methods, and
acts engaged in or approved by a
significant portion of the electric utility
industry in the case of an electric
borrower or of the telecommunications
industry in the case of a
telecommunications borrowers prior
thereto, known at the time the decision
was made, would have been expected to
accomplish the desired result consistent
with cost-effectiveness, reliability,
safety, and expedition. It is recognized
that Prudent Utility Practice is not
intended to be limited to optimum
practice, method, or act to the exclusion
of all others, but rather is a spectrum of
possible practices, methods, or act
which could have been expected to
accomplish the desired result at the
lowest reasonable cost consistent with
cost-effectiveness, reliability, safety, and
expedition.

(b) The foregoing insurance coverage
shall be obtained by means of bond and
policy forms approved by regulatory
authorities having jurisdiction, and,
with respect to insurance upon any part

of the mortgaged property securing an
RUS loan, shall provide that the
insurance shall be payable to the
mortgagees as their interests may appear
by means of the standard mortgagee
clause without contribution. Each
policy or other contract for such
insurance shall contain an agreement by
the insurer that, notwithstanding any
right of cancellation reserved to such
insurer, such policy or contract shall
continue in force for at least 30 days
after written notice to each mortgagee of
suspension, cancellation, or
termination.

(c) In the event of damage to or the
destruction or loss of any portion of the
mortgaged property which is used or
useful in the borrower’s business and
which shall be covered by insurance,
unless each mortgagee shall otherwise
agree, the borrower shall replace or
restore such damaged, destroyed, or lost
portion so that such mortgaged property
shall be in substantially the same
condition as it was in prior to such
damage, destruction, or loss and shall
apply the proceeds of the insurance for
that purpose. The borrower shall replace
the lost portion of such mortgaged
property or shall commence such
restoration promptly after such damage,
destruction, or loss shall have occurred
and shall complete such replacement or
restoration as expeditiously as
practicable, and shall pay or cause to be
paid out of the proceeds of such
insurance form all costs and expenses in
connection therewith.

(d) Sums recovered under any policy
or fidelity bond by the borrower for a
loss of funds advanced under a note
secured by a mortgage or recovered by
any mortgagee or holder of any note
secured by the mortgage for any loss
under such policy or bond shall, unless
applied as provided in the preceding
paragraph, be used as directed by the
borrower’s mortgage.

(e) Borrowers shall furnish evidence
annually that the required insurance
and fidelity coverage has been in force
for the entire year, and that the borrower
has taken all steps currently necessary
and will continue to take all steps
necessary to ensure that the coverage
will remain in force until all loans made
or guaranteed by RUS are paid in full.
Such evidence shall be in a form
satisfactory to RUS. Generally a
certification included as part of the RUS
Financial and Statistical Report filed by
the borrower annually (RUS Form 7 or
Form 12 for electric borrowers, RUS
Form 479 for telecommunications
borrowers, or the successors to these
forms) is sufficient evidence of this
coverage.
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§1788.3 Flood insurance.

(a) Borrowers shall purchase and
maintain flood insurance for buildings
in flood hazard areas to the extent
available and required under the
National Flood Insurance Act of 1968,
as amended (42 U.S.C. 4001, et seq.) The
insurance should cover, in addition to
the building, any machinery,
equipment, fixtures, and furnishings
contained in the building.

(b) The National Flood Insurance
Program (see 44 CFR part 59 et seq.)
provides for a standard flood insurance
policy; however, other existing
insurance policies which provide flood
coverage may be used where flood
insurance is available in lieu of the
standard flood insurance policy. Such
policies must be endorsed to provide:

(1) That the insurer give 30 days
written notice of cancellation or
nonrenewal to the insured with respect
to the flood insurance coverage. To be
effective, such notice must be mailed to
both the insured and RUS and other
mortgagees if any and must include
information as to the availability of
flood insurance coverage under the
National Flood Insurance Program, and

(2) That the flood insurance coverage
is at least as broad as the coverage
offered by the Standard Flood Insurance
Policy.

§1788.4 Disclosure of irregularities and
illegal acts.

(a) Borrowers must immediately
report, in writing, all irregularities and
all indications or instances of illegal
acts in its operations, whether material
or not, to RUS and the Office of the
Inspector General (OIG). See 7 CFR
1773.9(c)(3) for OIG addresses. The
reporting requirements for borrowers are
the same as those for CPA’s set forth in
§1773.9

(b) Borrowers are required to make
full disclosure to the bonding company
of the dishonest or fraudulent acts.

§1788.5 RUS endorsement required.

In the case of a cooperative or mutual
organization, RUS requires that the
following:

“Endorsement Waiving Immunity From
Tort Liability”” be included as a part of each
public liability, owned, non-owned, hired
automobile, and aircraft liability, employers’
liability policy, and boiler policy:

The Insurer agrees with the Rural Utilities
Service that such insurance as is afforded by
the policy applies subject to the following
provisions:

1. The Insurer agrees that it will not use,
either in the adjustment of claims or in the
defense of suits against the Insured, the
immunity of the Insured from tort liability,
unless requested by the Insured to interpose
such defense.

2. The Insured agrees that the waiver of the
defense of immunity shall not subject the
Insurer to liability of any portion of a claim,
verdict or judgment in excess of the limits of
liability stated in the policy.

3. The Insurer agrees that if the Insured is
relieved of liability because of its immunity,
either by interposition of such defense at the
request of the Insured or by voluntary action
of a court, the insurance applicable to the
injuries on which such suit is based, to the
extent to which it would otherwise have been
available to the Insured, shall apply to
officers and employees of the Insured in their
capacity as such; provided that all defenses
other than immunity from tort liability which
would be available to the Insurer but for said
immunity in suits against the Insured or
against the Insurer under the policy shall be
available to the Insurer with respect to such
officers and employees in suits against such
officers and employees or against the Insurer
under the policy.

§1788.6 RUS right to place insurance.

If a borrower fails to purchase or
maintain the required insurance and
fidelity coverage, the mortgagees may
place required insurance and fidelity
coverage on behalf and in the name of
the borrower. The borrower shall pay
the cost of this coverage, as provided in
the loan documents.

§1788.6-1788.10 [Reserved]

Subpart B—Insurance for Contractors,
Engineers, and Architects, Electric
Borrowers

§1788.11 Minimum insurance
requirements for contractors, engineers,
and architects.

(a) Each electric borrower shall
include the provisions in this paragraph
in its agreements with contractors,
engineers, and architects, said
agreements that are wholly or partially
financed by RUS loans or guarantees.
The borrower should replace
“Contractor’” with “Engineer” or
“Architect” as appropriate.

1. The Contractor shall take out and
maintain throughout the period of this
Agreement insurance of the following
minimum types and amounts:

a. Worker’s compensation and employer’s
liability insurance, as required by law,
covering all their employees who perform
any of the obligations of the contractor,
engineer, and architect under the contract. If
any employer or employee is not subject to
workers’ compensation laws of the governing
State, then insurance shall be obtained
voluntarily to extend to the employer and
employee coverage to the same extent as
though the employer or employee were
subject to the workers’ compensation laws.

b. Public liability insurance covering all
operations under the contract shall have
limits for bodily injury or death of not less
than $1 million each occurrence, limits for
property damage of not less than $1 million
each occurrence, and $1 million aggregate for

accidents during the policy period. A single
limit of $1 million of bodily injury and
property damage is acceptable. This required
insurance may be in a policy or policies of
insurance, primary and excess including the
umbrella or catastrophe form.

c. Automobile liability insurance on all
motor vehicles used in connection with the
contract, whether owned, non-owned, or
hired, shall have limits for bodily injury or
death of not less than $1 million per person
and $1 million each occurrence, and property
damage limits of $1 million for each
occurrence. This required insurance may be
in a policy or policies of insurance, primary
and excess including the umbrella or
catastrophe form.

2. The Owner shall have the right at any
time to require public liability insurance and
property damage liability insurance greater
than those required in paragraphs (a)(1)(b)
and (a)(1)(c) of this section. In any such
event, the additional premium or premiums
payable solely as the result of such additional
insurance shall be added to the Contract
price.

3. The Owner shall be named as Additional
Insured on all policies of insurance required
in (a)(1)(b) and (a)(1)(c) of this section.

4. The policies of insurance shall be in
such form and issued by such insurer as shall
be satisfactory to the Owner. The Contractor
shall furnish the Owner a certificate
evidencing compliance with the foregoing
requirements that shall provide not less than
30 days prior written notice to the Owner of
any cancellation or material change in the
insurance.

(b) Electric borrowers shall also
ensure that all architects and engineers
working under contract with the
borrower have insurance coverage for
Errors and Omissions (Professional
Liability Insurance) in an amount at
least as large as the amount of the
architectural or engineering services
contract but not less than $500,000.

(c) The borrower may increase the
limits of insurance if desired.

(d) The minimum requirement of $1
million of public liability insurance
does not apply to contractors
performing maintenance work,
janitorial-type services, meter reading
services, rights-of-way mowing, and jobs
of a similar nature. However, borrowers
shall ensure that the contractor
performing the work has public liability
coverage at a level determined to be
appropriate by the borrower.

(e) If requested by RUS, the borrower
shall provide RUS with a certificate
from the contractor, engineer, or
architect evidencing compliance with
the requirements of this section.

§1788.12 Contractors’ bonds.

Electric borrowers shall require
contractors to obtain contractors’ bonds
when required by part 1726, Electric
System Construction Policies and



Federal Register/Vol. 63, No. 196/Friday, October 9, 1998/Proposed Rules

54389

Procedures, of this chapter. Surety
companies providing contractors’ bonds
shall be listed as acceptable sureties in
the U.S. Department of Treasury
Circular No. 570. The circular is
maintained through periodic
publication in the Federal Register and
is available on the Internet under ftp:/
/ftp.fedworld.gov/pub/tel/sureties.txt,
and on the Department of the Treasury’s
computer bulletin board at 202—-874—
6817.

Subpart C—Insurance for Contractors,
Engineers, and Architects,
Telecommunications Borrowers

§1788.46 General.

This subpart sets forth RUS policies
for minimum insurance requirements
for contractors, engineers, and architects
performing work under contracts which
are wholly or partially financed by RUS
loans or guarantees with
telecommunications borrowers.

§1788.47 Policy requirements.

(a) Contractors, engineers, and
architects performing work for
borrowers under construction,
engineering, and architectural service
contracts shall obtain insurance
coverage, as required in §1788.48, and
maintain it in effect until work under
the contracts is completed.

(b) Contractors entering into
construction contracts with borrowers
shall furnish a contractors’ bond, except
as provided for in § 1788.49, covering
all of the contractors’ undertaking under
the contract.

(c) Borrowers shall make sure that
their contractors, engineers, and
architects comply with the insurance
and bond requirements of their
contracts.

§1788.48 Contract insurance
requirements.

Contracts entered into between
borrowers and contractors, engineers,
and architects shall provide that they
take out and maintain throughout the
contract period insurance of the
following types and minimum amounts:

(a) Workers’ compensation and
employers’ liability insurance, as
required by law, covering all their
employees who perform any of the
obligations of the contractor, engineer,
and architect under the contract. If any
employer or employee is not subject to
the workers’ compensation laws of the
governing state, then insurance shall be
obtained voluntarily to extend to the
employer and employee coverage to the
same extent as though the employer or
employee were subject to the workers’
compensation laws.

(b) Public liability insurance covering
all operations under the contract shall
have limits for bodily injury or death of
not less than $1 million each
occurrence, limits for property damage
of not less than $1 million each
occurrence, and $1 million aggregate for
accidents during the policy period. A
single limit of $1 million of bodily
injury and property damage is
acceptable. This required insurance may
be in a policy or policies of insurance,
primary and excess including the
umbrella or catastrophe form.

(c) Automobile liability insurance on
all motor vehicles used in connection
with the contract, whether owned, non-
owned, or hired, shall have limits for
bodily injury or death of not less than
$1 million per person and $1 million
per occurrence, and property damage
limits of $1 million for each occurrence.
This required insurance may be in a
policy or policies of insurance, primary
and excess including the umbrella or
catastrophe form.

(d) When a borrower contracts for the
installation of major equipment by other
than the supplier or for the moving of
major equipment from one location to
another, the contractor shall furnish the
borrower with an installation floater
policy. The policy shall cover all risks
of damage to the equipment until
completion of the installation contract.

§1788.49 Contractors’ bond requirements.

Construction contracts in amounts in
excess of $250,000 for facilities shall
require contractors to secure a
contractors’ bond, on a form approved
by RUS, attached to the contract in a
penal sum of not less than the contract
price, which is the sum of all labor and
materials including owner-furnished
materials installed in the project. RUS
Form 168b is for use when the contract
exceeds $250,000. RUS Form 168c is for
use when the contractor’s surety has
accepted a Small Business
Administration guarantee and the
contract is for $1,000,000 or less. For
minor construction contracts under
which work will be done in sections
and no section will exceed a total cost
of $250,000, the borrower may waive
the requirement for a contractors’ bond.

§1788.50 Acceptable sureties.

Surety companies providing
contractors’ bonds shall be listed as
acceptable sureties in the U.S.
Department of Treasury Circular No.
570. The circular is maintained through
periodic publication in the Federal
Register and is available on the Internet
under ftp://ftp.fedworld.gov/pub/tel/
sureties.txt, and on the Department of

the Treasury’s computer bulletin board
at 202-874-6817.

88§1788.51—1788.53 [Reserved]

§1788.54 Compliance with contracts.

It is the responsibility of the borrower
to determine, before the commencement
of work, that the engineer, architect, and
the contractor have insurance that
complies with their contract
requirements.

§1788.55 Providing RUS evidence.

When RUS shall specifically so direct,
the borrower shall also require the
engineer, the architect, and the
contractor, to forward to RUS evidence
of compliance with their contract
representative of the insurance company
and include a provision that no change
in or cancellation of any policy listed in
the certificate will be made without the
prior written notice to the borrower and
to RUS.

Dated: October 2, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-27235 Filed 10-8-98; 8:45 am]
BILLING CODE 3410-15-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Preliminary Criterion on the Use of
Non-Owner Operating Companies

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed criterion for non-
owner operating service companies.

SUMMARY: In anticipation of an expected
increase in the use of non-owner
operating companies, the NRC is
seeking public comment on a proposed
evaluation criterion concerning whether
the use of contract service operating
companies in connection with the
operation of nuclear power reactors
requires approval by the NRC under the
regulations governing transfer of
licenses. Comments on other criteria
that should be considered concerning
non-owner operators are also invited.
Publication of draft regulatory guidance
related to the screening criteria for the
transfer of licenses is scheduled for June
1999.

DATES: Comments should be submitted
by January 15, 1999. Comments received
after this date will be considered if it is
practical to do so, but assurance of
consideration cannot be given except as
to comments received on or before this
date.
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ADDRESSES: Mail comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Rulemakings and
Adjudications Staff.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:30
a.m. and 4:15 p.m., Federal workdays.

Examine copies of comments received
at the NRC Public Document Room,
2120 L Street NW (Lower Level),
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Michael J. Davis, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-1016, e-
mail mjd1@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

On June 21, 1996, the NRC issued
Administrative Letter (AL) 96-02,
“Licensee Responsibilities Related to
Financial Qualifications,” reminding
power reactor licensees of their ongoing
obligation to seek and obtain prior
written consent from the NRC for any
changes that would constitute a transfer
of an NRC license, directly or indirectly,
through transfer of control of the license
pursuant to 10 CFR 50.80 and Section
184 of the Atomic Energy Act as
amended. AL 96-02 primarily
addressed restructuring activities, such
as mergers, the formation of holding
companies, and sales of facilities or
portions of facilities.

The use of service companies to
provide operational support in the
operation of nuclear power facilities
may also require NRC review and
approval and a conforming license
amendment, depending on the extent to
which the ability to control operations
is being transferred and the degree of
autonomy being granted to the operating
company.

There has been limited experience
with the introduction of non-owner
operating companies. In most instances
to date, an existing operating
organization was split off from the
owner and transferred to a newly
formed operating company affiliated
with the owner and its parent company.
Examples include the transfer approval
and license amendments for Farley
Units 1 and 2, Hatch Units 1 and 2, and
Vogtle Units 1 and 2 when Southern
Nuclear Operating Company became the
licensed operator of the facilities in
place of Alabama Power Company and
Georgia Power Company. All three
companies are subsidiaries of the
Southern Company. Another similar
example is the transfer approval and
license amendment for River Bend Unit

1 when Entergy Operations, Inc., a
subsidiary of Entergy Corporation,
became the licensed operator at the
same time Entergy Corporation acquired
Gulf States Utilities, the former
operator. In each of these cases, there
was no wholesale change of operating
personnel, only a transfer of the existing
operating organization to a new
operating company. In each of these
cases, the licensees recognized that
review and approval under 10 CFR
50.80 was necessary.

In another example, in early 1997,
Maine Yankee Atomic Power Company
(MYAPC) entered into a management
services agreement with Entergy
Nuclear, Inc., to provide operations
management personnel, including the
positions of Maine Yankee President
and Vice President, Licensing. The
Entergy personnel provided were to
become employees of MYAPC while at
the same time remaining employees of
Entergy Nuclear, Inc., and would serve
at the pleasure of and take direction
from the MYAPC Board of Directors.
MYAPC stated in a letter dated February
6, 1997, to the NRC that it had
concluded that neither the management
services agreement with Entergy nor the
specific management changes would
require prior NRC approval or a
Technical Specification (TS) change.
The NRC staff concurred with this
assessment, since MYAPC retained
ultimate safety-related decisionmaking
authority and Entergy personnel were
concurrently to become employees of
MYAPC.

A similar management services
agreement was initiated in early 1998 in
which Illinois Power contracted with
PECO Energy to provide certain
management, technical, and support
services to Clinton Power Station (CPS).
The senior managers provided by PECO
Energy were integrated into the Illinois
Power organization and are subject to
the direction of Illinois Power. The most
senior PECO Energy manager, serving as
Chief Nuclear Officer for CPS, also
became a dual employee and a corporate
officer of lllinois Power. Illinois Power
stated in a letter dated January 23, 1998,
that it had “concluded that neither the
Management Services Agreement with
PECO Energy nor the resulting specific
management changes require NRC
approval. Illinois Power remains the
operating licensee for CPS, with
ultimate authority to control, and
responsibility for, safe plant operation
and regulatory compliance.” The NRC
concurred with that assessment.

Discussion

As nuclear utilities evolve within a
deregulated environment, the NRC staff

recognizes that various alternative and
potentially complex non-owner operator
arrangements may be pursued by
licensees. With regard to such new
arrangements, the NRC staff recognizes
that the decision on whether 10 CFR
50.80 consent is necessary, as discussed
in SECY-97-144, depends on the extent
to which the ability to control
operations (within the broadest sense of
the Commission’s regulations and the
terms of the operating license) is being
transferred and the degree of autonomy
granted to the operating company. The
NRC staff also recognizes that a more
detailed criterion for the submission of
new arrangements pursuant to 10 CFR
50.80 for NRC review and consent could
be helpful in identifying for licensees
the NRC staff’s information needs for
such reviews, thereby contributing to
more timely reviews.

The NRC staff has developed a
proposed criterion regarding changes to
nuclear plant operating entities by
which the need for NRC review and
consent under 10 CFR 50.80 can be
judged. The NRC staff has focused this
criterion on the concept of final
decisionmaking authority: If an
operating service company provides
advice but does not make the final
decision in a particular area that cannot
be overruled or is not subject to reversal
by the existing licensee, then there has
been no transfer of operating authority
for that area. The areas to be considered
include the following:

« Decision to shut down for repairs.

« Decision to start up the plant.

« Approval of licensee event reports.

¢ Decision on whether to make a 10
CFR 50.72 report.

¢ Authority to make operability
determinations.

< Authority to change staffing levels.

* Authority to control the terms of
employment for licensed staff.

« Authority to make organizational
changes.

« Decision to defer repairs.

¢ Authority for quality assurance
responsibilities (selecting audits,
approving audit reports, accepting audit
responses).

* Budget-setting and spending
authority.

« Decision to continue operation with
equipment problems.

« Authority over the design control of
the facility.

« Decision to continue operations or
permanently cease operation.

If a threshold review indicates that
the new entity is being granted such
final decisionmaking authority in these
areas, then the NRC staff would expect
the licensee to request full NRC review
and consent under 10 CFR 50.80. If the
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NRC staff concludes that the new entity
is qualified to become a licensee, an
order approving the proposed transfer
would be issued. Before implementation
of the transfer, a conforming license
amendment request would need to be
submitted and, following consent under
10 CFR 50.80, the license would be
amended upon implementation of the
transfer to reflect the new transferee.

In addition to this preliminary
criterion, the NRC staff notes that lines
of authority and responsibility in the
organizational chain of command are
specified in plant Technical
Specifications (TS) in the administrative
controls section (Section 5.0 of the
Standard TS) or in Updated Final Safety
Analysis Reports (UFSAR). When
considering the use of service company
management talent, the NRC staff
expects licensees to consider the
licensing basis to identify what
management structure, authorities, and
responsibilities were previously
approved. If the lines of authority or
responsibilities specified in the TS are
being materially changed, the change
would need review and approval by
NRC as a license amendment under 10
CFR 50.90 before implementation. The
NRC staff expects that licensees will
ensure that service company personnel
meet UFSAR or TS-specified
educational and experience
requirements for the positions they will
be taking and will seek approval for any
license changes they deem necessary.

Licensees and members of the public
are invited to submit comments on the
proposed criterion regarding changes to
nuclear plant operating entities by
which the need for 10 CFR 50.80
consent can be determined. Comments
on other criteria that should be
considered concerning non-owner
operators are also invited.

Dated at Rockville, Maryland, this 5th day
of October, 1998.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 98-27200 Filed 10-8-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-58—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 737-100, —200,
—300, —400, and -500 series airplanes.
This proposal would require repetitive
inspections to detect cracking of various
areas of the forward pressure bulkhead,
and repair, if necessary. This proposal
would also require certain preventive
modifications, which, when
accomplished, would terminate the
repetitive inspections for most, but not
all, of the affected areas. This proposal
is prompted by reports indicating that
numerous fatigue cracks were found on
critical areas of the forward pressure
bulkhead. The actions specified by the
proposed AD are intended to prevent
such fatigue cracking, which could
result in rapid decompression of the
airplane fuselage.

DATES: Comments must be received by
November 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
58-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Nenita K. Odesa, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind

Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2557;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—NM-58-AD.”” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-58-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports
indicating that operators have found
numerous fatigue cracks on the body
station 178 forward pressure bulkhead
on certain Boeing Model 737 series
airplanes. The longest fatigue crack was
approximately 25 inches in length. The
fatigue cracks were found at three
critical structural areas of the bulkhead,
namely, at the side chord areas of the
bulkhead, at certain vertical chords of
the bulkhead, and on the bulkhead web
itself between left and right buttock
lines 17.0. Such fatigue cracking, if not
corrected, could result in rapid
decompression of the airplane fuselage.



54392

Federal Register/Vol. 63, No. 196/Friday, October 9, 1998/Proposed Rules

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
53A1173, Revision 2, dated January 15,
1998, which describes procedures for
repetitive inspections to detect cracking
of the body station 178 forward pressure
bulkhead; and repair, if necessary. The
service bulletin lists several types of
inspections to be performed on the side
chord areas, vertical chords, and center
web area of the bulkhead. The
inspections applicable to these areas
consist of detailed visual/borescope
inspections, eddy current inspections,
and ultrasonic inspections.

The alert service bulletin also
describes procedures for certain
preventive modifications, which, if
accomplished, would eliminate the
need for repetitive inspections of most,
but not all, of the affected areas.
Specifically, these modifications consist
of replacing portions of the bulkhead
center web area and installing certain
angles and straps to strengthen the side
and vertical chord areas.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the alert service bulletin
described previously, except as
discussed below.

Differences Between Proposed Rule and
Alert Service Bulletin

Operators should note that, although
the alert service bulletin specifies that
the manufacturer may be contacted for
disposition of certain repair conditions,
this proposal would require that the
repair of those conditions be
accomplished in accordance with a
method approved by the FAA.

Operators should also note that,
although the alert service bulletin
recommends accomplishing the initial
inspections prior to the accumulation of
20,000 total flight cycles (after the
release of the alert service bulletin),
followed by repetitive inspections every
6,000 flight cycles, the FAA has
determined that this would not address
the identified unsafe condition in a
timely manner. In developing an
appropriate compliance time for this
AD, the FAA considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the high number of airplanes

that have already been found to be
affected by the unsafe condition.

In light of all of these factors, the FAA
finds that an earlier compliance time
(i.e., a threshold for initial inspections
of 15,000 total flight cycles, and a
repetitive interval of 3,000 flight cycles,
for airplanes that have accumulated less
than 60,000 total flight cycles as of the
effective date of this AD) for initiating
the proposed inspections is warranted,
in that it represents an appropriate
interval of time allowable for affected
airplanes to continue to operate without
compromising safety. Additionally, for
airplanes that have accumulated 60,000
or more total flight cycles as of the
effective date of this AD (i.e., those
airplanes most susceptible to fatigue
cracking) the proposed initial inspection
threshold and repetitive inspection
interval are 1,500 flight cycles after the
effective date of this AD, and 3,000
flight cycles, respectively.

Additionally, operators should note
that the alert service bulletin refers to
certain preventive modifications as
optional. However, this proposed AD
would make these preventive
modifications mandatory, and would
require accomplishment prior to the
accumulation of 75,000 total flight
cycles or within 12,000 flight cycles
after the effective date of this AD,
whichever occurs later. The proposed
grace period of 12,000 flight cycles was
developed to correspond with a typical
operator’s heavy maintenance check
schedule in order to minimize
disruption to scheduled operations. As
with the compliance times proposed for
the inspections, the FAA considered not
only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the average
utilization of the affected fleet, and the
high number of airplanes that have
already been found to be affected by the
unsafe condition.

These mandatory preventive
modifications, when accomplished,
would constitute terminating action for
the repetitive inspection requirements
of this proposed AD for most, but not
all, of the affected areas. The one
structural location for which
inspections would still be required is
the side chord areas at water line 207,
as the manufacturer has not yet
developed a preventive modification for
this location.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it is developing a preventive
modification for the side chord areas at
water line 207 that will positively

address the unsafe condition at this
location. Once this modification is
developed, approved, and available, the
FAA may consider additional
rulemaking.

Cost Impact

There are approximately 2,802
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,130 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 380 work
hours per airplane to accomplish the
proposed inspections, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
inspections proposed by this AD on U.S.
operators is estimated to be $25,764,000,
or $22,800 per airplane, per inspection
cycle.

It would take approximately 794 work
hours per airplane to accomplish the
preventive modifications, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $15,000 per airplane.
Based on these figures, the cost impact
of the preventive modifications
proposed by this AD on U.S. operators
is estimated to be $70,783,200, or
$62,640 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
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location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 98—NM—-58—-AD.

Applicability: Model 737-100, —200, —300,
—400, and -500 series airplanes; as listed in
Boeing Alert Service Bulletin 737-57A1173,
Revision 2, dated January 15, 1998;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the forward
pressure bulkhead, which could result in
rapid decompression of the airplane fuselage,
accomplish the following:

(a) Perform inspections of the center web,
vertical chords, and side chord areas of the
forward pressure bulkhead for fatigue
cracking, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1173, Revision 2,
dated January 15, 1998, at the time specified
in paragraph (a)(1) or (a)(2) of this AD, as
applicable. Thereafter, repeat the inspections
at intervals not to exceed 3,000 flight cycles
until the preventive modifications required
by paragraph (d) of this AD have been
accomplished.

(1) For airplanes that have accumulated
60,000 or more total flight cycles as of the
effective date of this AD: Inspect within
1,500 flight cycles after the effective date of
this AD.

(2) For airplanes that have accumulated
fewer than 60,000 total flight cycles as of the
effective date of this AD: Inspect prior to the
accumulation of 15,000 total flight cycles, or
within 3,000 flight cycles after the effective
date of this AD, whichever occurs later.

(b) If any crack is found during any
inspection required by paragraph (a) of this
AD, prior to further flight, repair the area in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1173, Revision 2, dated January 15,
1998; except, where the alert service bulletin
specifies that the manufacturer may be
contacted for repair instructions, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate.

(c) Prior to the accumulation of 75,000 total
flight cycles, or within 12,000 flight cycles
after the effective date of this AD, whichever
occurs later: Accomplish preventive
modifications of the center web, vertical
chords, and side chord areas of the forward
pressure bulkhead, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1173, Revision 2,
dated January 15, 1998. Accomplishment of
these modifications constitutes terminating
action for the inspections required by
paragraph (a) of this AD, except for the
requirement to inspect the side chord areas
at water line 207 (for which no preventive
modification is described in the alert service
bulletin). For these side chord areas,
continue inspecting in accordance with the
requirements of paragraph (a) of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
September 25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-27124 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—CE—60-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon

Aircraft Company Models 1900, 1900C,
and 1900D Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise Airworthiness Directive (AD) 97—
15-13 R1, which currently requires
installing lubrication fittings in the
airstair door handle and latch housing
mechanisms on certain Raytheon
Aircraft Company (Raytheon) Models
1900, 1900C, and 1900D airplanes
(commonly referred to as Beech Models
1900, 1900C, and 1900D airplanes).
Since issuance of AD 97-15-13 R1,
Raytheon has revised the applicable
service information to correct the
reference to the number of parts each
owner/operator of the affected airplanes
should order and to change an incorrect
reference to a maintenance manual. The
proposed AD would retain the actions of
AD 97-15-13 R1, and would
incorporate the revised service bulletin
into the proposed AD. The actions
specified by the proposed AD are
intended to continue to prevent
moisture from accumulating and
freezing in the airstair door handle and
latch housing, which could result in the
door freezing shut and passengers not
being able to evacuate the airplane in an
emergency situation.

DATES: Comments must be received on
or before December 19, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 96—-CE—60—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from the
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Steven E. Potter, Aerospace Safety
Engineer, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
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Mid-Continent Airport, Wichita, Kansas
67209; telephone: (316) 946-4124;
facsimile: (316) 946-4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96—-CE-60—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 96—CE-60—AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

AD 97-15-13 R1, Amendment 39—
10131 (62 FR 49426, September 22,
1997), currently requires installing
lubrication fittings in the airstair door
handle and latch housing mechanisms
on certain Raytheon Models 1900,
1900C, and 1900D airplanes.
Accomplishment of these actions are
required in accordance with Raytheon
Mandatory Service Bulletin No. 2572,
Issued: July, 1996.

The actions specified by AD 97-15-13
R1 are intended to prevent moisture
from accumulating and freezing in the
airstair door handle and latch housing,
which could result in the door freezing

shut and passengers not being able to
evacuate the airplane in an emergency
situation.

AD 97-15-13 R1 was the result of
reports of the airstair door not opening
because the door was frozen shut on the
above-referenced airplanes.

Actions Since Issuance of Previous Rule

Since AD 97-15-13 R1 has become
effective, Raytheon has issued
Mandatory Service Bulletin SB.2572,
Issued: July, 1996; Revision No. 1, May,
1998. This service bulletin revision
corrects the reference to the number of
parts each owner/operator of the
affected airplanes should order and
changes an incorrect reference to a
maintenance manual.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the subject matter described
above, the FAA has determined that:
—Raytheon Mandatory Service Bulletin

SB.2572, Issued: July, 1996; Revision

No. 1, May, 1998, should be

incorporated into AD 97-15-13 R1;

and

—AD action should be taken to continue
to prevent moisture from
accumulating and freezing in the
airstair door handle and latch
housing, which could result in the
door freezing shut and passengers not
being able to evacuate the airplane in
an emergency situation.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Raytheon Models 1900,
1900C, and 1900D airplanes of the same
type design, the proposed AD would
revise AD 97-15-13 R1. The proposed
AD would retain the requirements in
AD 97-15-13 R1 of installing
lubrication fittings in the airstair door
handle and latch housing mechanisms.
Accomplishment of the proposed
installations would be required in
accordance with Raytheon Mandatory
Service Bulletin No. 2572, Issued: July,
1996; or Raytheon Mandatory Service
Bulletin SB.2572, Issued: July, 1996;
Revision No. 1, May, 1998.

Cost Impact

The FAA estimates that 408 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 14 workhours per
airplane to accomplish the proposed
installation, and that the average labor
rate is approximately $60 an hour. Parts
cost approximately $50 per airplane.
Based on these figures, the total cost

impact of the proposed AD on U.S.
operators is estimated to be $363,120, or
$890 per airplane. This figure is based
on the presumption that no owner/
operator of the affected airplanes has
accomplished the required installation.

The proposed AD would require the
same actions as AD 97-15-13 R1. The
only difference is reference to Raytheon
Mandatory Service Bulletin SB.2572,
Issued: July, 1996; Revision No. 1, May,
1998. Therefore, the proposed AD
imposes no additional cost impact upon
U.S. owners/operators of the affected
airplanes than is already required by AD
97-15-13 R1.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
97-15-13 R1, Amendment 39-10131,
and by adding a new AD to read as
follows:

Raytheon Aircraft Company (Type
Certificate No. A24CE formerly held by
the Beech Aircraft Corporation): Docket
No. 96—-CE—60—AD; Revises AD 97-15—
13 R1, Amendment 39-10131.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Model Serial Nos.
1900 ...coovvveninne UA-1 through UA-3.
1900C .......ccc.... UB-1 through UB-74, and

UC-1 through UC-174.
UD-1 through UD-6.
UE-1 through UE-157.

1900C (C-12J)
1900D ..o,

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 200
hours time-in-service after September 27,
1997 (the effective date of AD 97-15-13 R1),
unless already accomplished.

To prevent moisture from accumulating
and freezing in the airstair door handle and
latch housing, which could result in the door
freezing shut and passengers not being able
to evacuate the airplane in an emergency
situation, accomplish the following:

(a) Install lubrication fittings in the airstair
door handle and latch housing mechanisms
in accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either:

(1) Raytheon Mandatory Service Bulletin
No. 2572, Issued: July, 1996; or

(2) Raytheon Mandatory Service Bulletin
SB.2572, Issued: July, 1996; Revision No. 1,
May, 1998.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,

who may add comments and then send it to
the Manager, Wichita ACO.

(2) Alternative methods of compliance
approved in accordance with AD 97-15-13
R1 are considered approved as alternative
methods of compliance for this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(d) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to the Raytheon
Aircraft Company, P.O. Box 85, Wichita,
Kansas 67201-0085; or may examine these
documents at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

(e) This amendment revises AD 97-15-13
R1, Amendment 39-10131.

Issued in Kansas City, Missouri, on
October 1, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-27122 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-CE—-89-AD]

RIN 2120-AA64

Airworthiness Directives; Twin

Commander Aircraft Corporation
Model 680FL Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Twin
Commander Aircraft Corporation (Twin
Commander) Model 680FL airplanes.
The proposed AD would require
revising the FAA-approved Airplane
Flight Manual (AFM) to specify
procedures that would prohibit flight in
severe icing conditions (as determined
by certain visual cues), limit or prohibit
the use of various flight control devices
while in severe icing conditions, and
provide the flight crew with recognition
cues for, and procedures for exiting
from, severe icing conditions. The
proposed AD is prompted by the results
of a review of the requirements for
certification of these airplanes in icing
conditions, new information on the
icing environment, and icing data
provided currently to the flight crew.
The actions specified by the proposed
AD are intended to minimize the

potential hazards associated with
operating these airplanes in severe icing
conditions by providing more clearly
defined procedures and limitations
associated with such conditions.

DATES: Comments must be received on
or before December 2, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—-89—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-CE—89—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
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Docket No. 98—-CE-89—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

In October 1994, a transport category
airplane was involved in an accident in
which severe icing conditions (believed
to be composed of freezing drizzle or
supercooled large droplets (SLD)) were
reported in the area. Loss of control of
the airplane may have occurred because
ice accretion on the upper surface of the
wing aft of the area protected by the ice
protection system caused airflow
separation, which resulted in the
ailerons being forced to a right-wing-
down control position. There also is
concern that the autopilot, which was
engaged, may have masked the unusual
control forces generated by the ice
accumulation. These conditions, if not
corrected, could result in a roll upset
from which the flight crew may be
unable to recover.

The atmospheric conditions (freezing
drizzle or SLD conditions) that may
have contributed to the accident are
outside the icing envelope specified in
Appendix C of part 25 of the Federal
Aviation Regulations (14 CFR part 25)
for certification of the airplane. Such

icing conditions are not defined in
Appendix C, and the FAA has not
required that airplanes be shown to be
capable of operating safely in those
icing conditions.

The FAA finds that flight crews are
not currently provided with adequate
information necessary to determine
when the airplane is operating in icing
conditions for which the airplane is not
certificated or what action to take when
such conditions are encountered.
Therefore, the FAA has determined that
flight crews must be provided with such
information and must be made aware of
certain visual cues that may indicate the
airplane is operating in atmospheric
conditions that are outside the icing
envelope.

Since such information is not
available to flight crews, and no
airplane is certificated for operation in
severe icing conditions, such as freezing
drizzle or SLD conditions, the FAA
finds that the potentially unsafe
condition (described previously as
control difficulties following operation
of the airplane in icing conditions
outside the icing envelope) is not
limited to airplanes having the same
type design as that of the accident
airplane.

The FAA recognizes that the flight
crew of any airplane that is certificated
for flight in icing conditions may not
have adequate information concerning
icing conditions outside the icing
envelope. However, in 1996, the FAA
found that the specified unsafe
condition must be addressed as a higher
priority on airplanes equipped with
unpowered roll control systems and
pneumatic de-icing boots. These
airplanes were addressed first because
the flight crew of an airplane having an
unpowered roll control system must
rely solely on physical strength to
counteract roll control anomalies,
whereas a roll control anomaly that
occurs on an airplane having a powered
roll control system need not be offset
directly by the flight crew. The FAA
also placed a priority on airplanes that
are used in regularly scheduled
passenger service. The FAA issued the
following airworthiness directives
(AD’s) that addressed airplanes that met
these criteria. These AD’s identified
visual cues for recognizing severe icing
conditions, procedures for exiting these
conditions, and prohibitions on the use
of various flight control devices. These
AD’s consisted of the following airplane
models.

; Federal Register
Docket No. Manufacturer/airplane model citationg
96—-CE-01-AD ........... de HaVilland DHC—6 SEIES ......uuiiiieeeiiiiiiiiee e ettt e e e et e e e e e s e e e e e e s ta e et e e e s aantaareeeeeeesnnsbeneeens 61 FR 2175
96—CE-02—-AD ........... EMBRAER EMB—110P1/EMB=110P2 .......ccttiiiiiieeiiiie st eesteeeeseeeestaeeesneeeeessnaseassseaestaeeeenneeesanes 61 FR 2183
96-CE-03-AD ........... BeeCh 99/200/1900 SEIES ...vviiiieeeieiiiiiiee e e e ettt e e e e e et e e e e e e e st eeeeeesasastaeaaeeesastaaaeeeeeaassnrreaaaeesaans 61 FR 2180
96-CE-04-AD ........... DOINUEE 228 SEIIES ..oivtieeieiie e ittt e e sttt e ettt e et e e st e e e saaeeestaeeeaataeeeataeeesntseeessseeeessseeeassenesnteeeennsenesnnes 61 FR 2172
96-CE-05-AD ........... €ESSNA 208/208B ......eiiiiiieie ettt e e e e e e e e ———a e e e e s ————tae e s e ———aaaeaaarbraraas 61 FR 2178
96-CE-06-AD ........... Fairchild Aircraft SA226/SA227 SEIIES ...cccicueeeiiieeeiiiteesietessaeeessteeestreesssseeesssseeeastseeesnseessanseeessnes 61 FR 2189
96-CE-07-AD ........... JetStream 3L0L/B20L .....ouuiiiiiieeeiitieee e ettt e e e e e e e e e e — e e e e e aa i ———aae e e e ———areeeaeaaarraaaaeeeaaraan 61 FR 2186
96-NM-13-AD .......... JEISITEAM BAEG AT P ittt e ettt e e e e s sttt e e e e sa b ettt e e e e e s nbe e et e e e s e anntreeeeeeennrnens 61 FR 2144
96-NM-14-AD .......... JEESIIEAIM AL L ..ot et e et — it — ittt ————————————————batrb bt rantraas 61 FR 2142
96—-NM-15-AD .......... BritiSh AEroSPace HS 748 SEIES ....uiiiiuiiiiiiieeiiiee it e st stte e et eeste e e stae e e srsaeeessseeeeteeeeanseeeanne 61 FR 2139
96-NM-16-AD .......... Saab SF340A/SAAB 340B/SAAB 2000 SEIES ...uuvviieiiiiiiiiiieee e e ittt e e e e e st e e e s estaare e e e e e e sanaaeeee s 61 FR 2169
96-NM-17-AD .......... CASA C—212/CN=235 SEIES ..c.ueeiueiitieiieeteeitee ettt ettt ettt et e et e b e sie e e be e abeesbeeabeesbeesneees 61 FR 2166
96-NM-18-AD .......... DOrNIEr 328—100 SEIIES ....uuevieiieeeieitiiie e e e e ettt e e e s e e e e e e e e e sstbaeeeeeesaaastaeaeeeesasstasaeeaeeeasnrseaeaeesaans 61 FR 2157
96-NM-19-AD .......... EMBRAER EMB =120 SEIES .....eeeiiuuteiiueteiiiieesititeesiuteeesettessssteesssseeessseesssssessssssessssssessssssssseeesnnes 61 FR 2163
96-NM-20-AD .......... de Havilland DHC—7/DHC=8 SEIES ........uutiieeeiiiiiiiiee e i eeiiiite e e e e st e e e e e st e e e s asaaaaeeeaeessaraaaeaens 61 FR 2154
96-NM-21-AD .......... Fokker F27 Mark 100/200/300/400/500/600/700/050 SEIIES ......ceiuvieruriruianiienirieiieesieesiee e esiee e 61 FR 2160
96-NM-22-AD .......... Short Brothers SD3—-30/SD3—60/SD3—SHERPA SEIES ...uuuviiieiiiiiiiiieie ettt 61 FR 2151
95-NM-146-AD ........ Aerospatiale ATR—42/ATR=T72 SEIES .....cccceiiieeeiiieeiiiteeseeesseeesiteeesaaeeassaeeesteeessteeeansseeesssereans 61 FR 2147

Since issuance of those AD’s, the FAA has determined that similar AD’s should be issued for similarly equipped
airplanes that are not used in regularly scheduled passenger service. Like the AD’s written in 1996, these rules described
below also provide visual cues for recognizing severe icing conditions, procedures for exiting these conditions, and
prohibitions on the use of various flight control devices. These rules would apply to part 25 and certain part 23
airplanes that are equipped with unpowered aileron controls and pneumatic de-icing boots. The part 23 AD’s address
airplanes certificated in normal and utility categories (not used in agricultural operations) that are used in part 135
on-demand and air-taxi operation, and other airplanes regularly exposed to icing conditions. These rules affect the

following airplanes.

Airplane models Docket No.
Aerospace Technologies of Australia Models N22B and N24A ...ttt ettt e s sneeeanee 97-CE-49-AD
Harbin Aircraft Mfg. Corporation Model Y12 IV .......cccoiiiiiiiiiiiiciicciece e 97-CE-50-AD
Partenavia Costruzioni Aeronauticas, S.p.A. Models P68, AP68TP 300, AP68TP 600 97-CE-51-AD
Pilatus Aircraft Ltd. Models PC—12 and PC—12/45 ..........cccccmiiiniiiiiiiriieieseenrec e 97-CE-53-AD
Pilatus Britten—Norman Ltd. Models BN—2A, BN—-2B, and BN—2T ..........cccoiiiiiiiiiiiii e 97-CE-54-AD
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Airplane models Docket No.

SOCATA—Groupe Aerospatiale Model TBIM—=700 .........cccueiiiiiiiiiiiiii ettt e e s sr e b b e eaes 97-CE-55-AD
Aerostar Aircraft Corporation Models PA—60-600, —601, —601P, —602P, and —700P ..........cccccoitiriiiiiiieiii e 97-CE-56-AD
Twin Commander Aircraft Corporation Models 500, —500-A, -500-B, —-500-S, -500-U, —520, —-560, —560-A, -560-E, | 97-CE-57-AD

-560-F, —680, —680-E, —680FL(P), —680T, —680V, —680W, —681, —685, —690, —690A, —690B, —690C, —690D, —695,

—695A, —695B, and 720.
Raytheon Aircraft Company (formerly known as Beech Aircraft Corporation) Models E55, E55A, 58, 58A, 58P, 58PA, | 97-CE-58—-AD

58TC, 58TCA, 60 series, 65-B80 series, 65-B-90 series, 90 series, F90 series, 100 series, 300 series, and B300 se-

ries.
Raytheon Aircraft Company (formerly known as Beech Aircraft Corporation) Model 2000 ..........cccooiiiieiiieriiiiee e 97-CE-59-AD
The New Piper Aircraft, Inc. Models PA—46—310P and PA—46—350P .........cccciiutiiuiariiiiieiie it siee st saee e 97-CE-60-AD
The New Piper Aircraft, Inc. Models PA-23, PA-23-160, PA-23-235, PA-23-250, PA-E23-250, PA-30, PA-39, PA- | 97-CE-61-AD

40, PA-31, PA-31-300, PA-31-325, PA-31-350, PA-34-200, PA-34-200T, PA-34-220T, PA-42, PA-42-720, PA—

42-1000.
Cessna Aircraft Company Models P210N, T210N, P210R, @nd 337 SEMES .......cceeiierrieriieiiieiiesreesieesiee e e sieeenveeseee s 97-CE-62-AD
Cessna Aircraft Company Models T303, 310R, T310R, 335, 340A, 402B, 402C, 404, F406, 414, 414A, 421B, 421C, | 97-CE-63-AD

425, and 441.
SlAl-Marchetti S.r.I. (Augusta) Models SFE00 and SFBO0A ..........cociiiiiiiiiiiie ittt 97-CE-64-AD
Cessna Aircraft Company Models 500, 501, 550, 551, and 560 series .... 97-NM-170-AD
Sabreliner Corporation Models 40, 60, 70, and 80 SerieS .........cccceevueee.. 97-NM-171-AD
Gulfstream Aerospace Model G—159 series .........c.cccocveneeen. 97-NM-172-AD
McDonnell Douglas Models DC-3 and DC—4 series ................... 97-NM-173-AD
Mitsubishi Heavy Industries Model YS-11 and YS-11A series ... 97-NM-174-AD
Frakes Aviation Model G-73 (Mallard) and G-73T series ........... 97-NM-175-AD
Fairchild Models F27 and FH227 series .... 97-NM-176—-AD
LOCKNEEA IMOUEIS ...ttt h et b et h e et e ea bt e bt e s he e e s bt e sat e et e e e s b e e s be e st e e saneereeabees 97-NM-177-AD

The FAA’s Determination

Following examination of all relevant
information, the FAA has determined
that certain limitations and procedures
should be included in the FAA-
approved Airplane Flight Manual
(AFM) for the affected airplanes as
follows:

¢ All Twin Commander Model 680FL
airplanes must be prohibited from flight
in severe icing conditions (as
determined by certain visual cues), and

¢ Flight crews must be provided with
information that would minimize the
potential hazards associated with
operating the airplane in severe icing
conditions.

The FAA has determined that such
limitations and procedures currently are
not defined adequately in the AFM for
these airplanes.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified in which an unrecoverable
roll upset may occur, as a result of
exposure to severe icing conditions that
are outside the icing limits for which
the airplanes were certificated, the
proposed AD would require revising the
Limitations Section of the FAA-
approved AFM to specify procedures
that would:

* Require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

¢ Prohibit use of the autopilot when
ice is formed aft of the protected

surfaces of the wing, or when an
unusual lateral trim condition exists;
and

* Require that all icing wing
inspection lights be operative prior to
flight into known or forecast icing
conditions at night.

This proposed AD would also require
revising the Normal Procedures Section
of the FAA-approved AFM to specify
procedures that would:

e Limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if
unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

e Provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

Relationship of the Proposed AD With
AD 98-20-34

AD 98-20-34, Amendment 39-10801
(63 FR 51520, September 28, 1998),
currently requires the same actions as
are proposed in this NPRM on Twin
Commander Models 500, 500-A, 500-B,
500-S, 500-U, 520, 560, 560-A, 560-E,
560-F, 680, 680-E, 680FL(P), 680T,
680V, 680W, 681, 685, 690, 690A, 690B,
690C, 690D, 695, 695A, 695B, and 720
airplanes. The FAA inadvertently left
the Model 680FL airplanes out of the
Applicability of AD 98-20-34.

This NPRM proposes to require the
same actions on the Model 680FL
airplanes as are required by AD 98-20—
34 for the Twin Commander Models
500, 500-A, 500-B, 500-S, 500-U, 520,
560, 560-A, 560-E, 560-F, 680, 680—E,

680FL(P), 680T, 680V, 680W, 681, 685,
690, 690A, 690B, 690C, 690D, 695,
695A, 695B, and 720 airplanes.

Cost Impact

The FAA estimates that 64 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Since an
owner/operator who holds at least a
private pilot’s certificate as authorized
by 8843.7 and 43.9 of the Federal
Aviation Regulations (14 CFR 47.7 and
43.9) can accomplish the proposed
action, the only cost impact upon the
public is the time it would take the
affected airplane owners/operators to
incorporate the proposed AFM
revisions.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

In addition, the FAA recognizes that
the proposed action may impose
operational costs. However, these costs
are incalculable because the frequency
of occurrence of the specified
conditions and the associated additional
flight time cannot be determined.
Nevertheless, because of the severity of
the unsafe condition, the FAA has
determined that continued operational
safety necessitates the imposition of the
costs.
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Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Twin Commander Aircraft Corporation:
Docket No. 98—-CE-89-AD.

Applicability: Model 680FL airplanes (all
serial numbers), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in

accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
already accomplished.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) Within 30 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

Note 2: Operators should initiate action to
notify and ensure that flight crewmembers
are apprised of this change.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD in the AFM.

“WARNING

Severe icing may result from
environmental conditions outside of those for
which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

» During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to
facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the lower surface
of the wing aft of the protected area.

—Accumulation of ice on the engine nacelles
and propeller spinners farther aft than
normally observed.

* Since the autopilot, when installed and
operating, may mask tactile cues that indicate
adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

« All wing icing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night. [NOTE:
This supersedes any relief provided by the
Master Minimum Equipment List (MMEL).]”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“THE FOLLOWING WEATHER
CONDITIONS MAY BE CONDUCIVE TO
SEVERE IN-FLIGHT ICING:

« Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

« Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

PROCEDURES FOR EXITING THE SEVERE
ICING ENVIRONMENT:

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as
—18 degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

* Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

« Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

« If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack.

« Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the upper surface further aft on the wing
than normal, possibly aft of the protected
area.

« If the flaps are extended, do not retract
them until the airframe is clear of ice.

* Report these weather conditions to Air
Traffic Control.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by §43.7 of the
Federal Aviation Regulations (14 CFR 43.7),
and must be entered into the aircraft records
showing compliance with this AD in
accordance with §43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Small
Airplane Directorate, FAA, 1201 Walnut,
suite 900, Kansas City, Missouri 64106. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
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compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 5, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-27193 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 98—CE—61-AD]
RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 17, 18, 19, 23, 24, 33,
35, 36/A36, A36TC/B36TC, 45, 50, 55,
56, 58, 58P, 58TC, 60, 65, 70, 76, 77, 80,
88, and 95 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Raytheon Aircraft Company (Raytheon)
17, 18, 19, 23, 24, 33, 35, 36/A36,
A36TC/B36TC, 45, 50, 55, 56, 58, 58P,
58TC, 60, 65, 70, 76, 77, 80, 88, and 95
series airplanes. The proposed AD
would require installing a placard on
the fuel tank selector to warn of the no-
flow condition that exists between the
fuel tank detents. The proposed AD is
the result of reports of engine stoppage
on the affected airplanes where the
cause was considered to be incorrect
positioning of the fuel selector. The
actions specified by the proposed AD
are intended to help prevent a lack of
fuel flow to the engine caused by
incorrect positioning of the fuel selector,
which could result in loss of engine
powver.

DATES: Comments must be received on
or before December 18, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—-CE—61—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location

between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from the
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Randy Griffith, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 672009;
telephone: (316) 946-4145; facsimile:
(316) 946-4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-CE-61-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE—61-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA has received several reports
of engine stoppage on Raytheon 17, 18,
19, 23, 24, 33, 35, 36/A36, A36TC/
B36TC, 45, 50, 55, 56, 58, 58P, 58TC, 60,

65, 70, 76, 77, 80, 88, and 95 series
airplanes. These incidents are believed
to be attributed to incorrect positioning
of the fuel selector, e.g., fuel shutoff,
cross-feed selector for twin engine
aircraft, tank selector. No mechanism
exists to prevent positioning of the
selector between any selection and no
warning light exists to warn the pilot of
incorrect positioning.

With the selector positioned between
a selection, a lack of fuel flow to the
engine could result with consequent
loss of engine power.

Relevant Service Information

Raytheon has issued Mandatory
Service Bulletin (SB) No. 2670, Revision
No. 1, dated May, 1998, which specifies
procedures for installing a placard, part
number 36-920059-1, on the fuel tank
selector to warn of the no-flow
condition that exists between the fuel
tank detents.

The FAA'’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the above-referenced service
information, the FAA has determined
that AD action should be taken to
prevent a lack of fuel flow to the engine
caused by incorrect positioning of the
fuel selector, which could result in loss
of engine power.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Raytheon 17, 18, 19,
23, 24, 33, 35, 36/A36, A36TC/B36TC,
45, 50, 55, 56, 58, 58P, 58TC, 60, 65, 70,
76, 77, 80, 88, and 95 series airplanes
of the same type design, the FAA is
proposing AD action. The proposed AD
would require installing a placard, part
number 36—920059-1, on the fuel tank
selector to warn of the no-flow
condition that exists between the fuel
tank detents. Accomplishment of the
proposed installation would be in
accordance with the service information
previously referenced.

Cost Impact

The FAA estimates that 15,200
airplanes in the U.S. registry would be
affected by the proposed AD. The
placard that would be required for the
proposed AD may be obtained through
a Raytheon Aircraft Authorized Service
Center at no cost to the owners/
operators of the affected airplanes. Since
an owner/operator who holds at least a
private pilot’s certificate as authorized
by 8843.7 and 43.9 of the Federal
Aviation Regulations (14 CFR 43.7 and
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43.9) may accomplish the proposed
placard installation, the only cost
impact upon the public would be the
approximately 30 minutes it would take
each owner/operator to install the
placard.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Raytheon Aircraft Company (All type
certificates of the affected airplanes
previously held by the Beech Aircraft
Corporation): Docket No. 98-CE-61-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Serial No.

Serial No.

B17R (Army UC-
43H).

C17L (Army UC-43))

SCL7L oo

C17B (Army UC—
43G).

SC17B .covieeiieeene

C17R (Army UC-
43E).

SC17R

D17A (Army UC-43F)

D17R (Army UC—
43A).

D17S (Army UC-43,
UC—43B, Navy
GB-1, GB-2).

SD17S ..o

E17B (Army UC-43D

SE17B ..o

EL17L oo

SF17D ...ccoeiiiei,

E18S
E185-9700
G18S ...........
G18S-9150

All serial numbers.
Do.
Do.
Do.

Do.
Do.
Do.

Do.
Do.

Do.
Do.
Do.

Do.

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
CE-290 through CE—-
1791.
CJ-26 through CJ—
179.
All serial numbers.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

E-185 through E—
3046.
All serial numbers.
EA-242 through EA—-
591.
All serial numbers.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

Do.
TH-1 through TH-

1798.
All serial numbers.

Do.

Do.

Do.

Do.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 75
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent a lack of fuel flow to the engine
caused by incorrect positioning of the fuel
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selector, which could result in loss of engine
power, accomplish the following:

(a) Install a placard, part number 36—
920059-1, on the fuel tank selector to warn
of the no-flow condition that exists between
the fuel tank detents. Accomplish this
installation in accordance with Raytheon
Mandatory Service Bulletin No. 2670,
Revision No. 1, dated May, 1998.

(b) Installing the placard, as specified in
paragraph (a) of this AD, may be performed
by the owner/operator holding at least a
private pilot certificate as authorized by
§43.7 of the Federal Aviation Regulations (14
CFR 43.7), and must be entered into the
aircraft records showing compliance with
this AD in accordance with §43.9 of the
Federal Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to the Raytheon
Aircraft Company, P.O. Box 85, Wichita,
Kansas 67201-0085; or may examine this
document at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 5, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-27195 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—CE-64—-AD]
RIN 2120-AA64

Airworthiness Directives; Mooney
Aircraft Corporation Models M20B,
M20C, M20D, M20E, M20F, M20G, and
M20J Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Mooney
Aircraft Corporation (Mooney) Models
M20B, M20C, M20D, M20E, M20F,
M20G, and M20J airplanes that are
equipped with an O & N Bladder Fuel
Cell that was installed prior to February
1, 1998, in accordance with
Supplemental Type Certificate (STC)
SA2277CE or STC SA2350CE. The
STC’s apply to all of the affected
airplane models except for the Model
M20B airplanes; the Model M20B
airplanes could have one of the STC’s
incorporated by field approval. The
proposed AD would require inspecting
the drain valve to assure that it was
inserted fully into the drain nipple and
modifying any drain valve found not to
be inserted fully into the drain nipple.
The proposed AD would also require
certain modifications and replacements
on the affected fuel cells to reduce the
chances of water/ice contamination. The
proposed AD is the result of reports of
rain water entering the fuel bladders
and the information from the
subsequent evaluation of the fuel
systems. The actions specified by the
proposed AD are intended to assist in
preventing water from entering the fuel
bladders, which could result in rough
engine operation or complete loss of
engine power.
DATES: Comments must be received on
or before December 4, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—64—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from O
& N Aircraft Modifications Inc., 210
Windsock Lane, Seamans Airport,
Factoryville, PA 18419; telephone: (717)
945-3769; facsimile: (717) 945-7282.
This information also may be examined
at the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Paul O. Pendleton, Aerospace Engineer,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; telephone: (316)
946-4143; facsimile: (316) 946-4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as

they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-CE-64—AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-64—AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA has received a report of
water being trapped in the fuel bladders
on Mooney Models M20C, M20D, M20E,
M20F, M20G, and M20J airplanes that
are equipped with an O & N Bladder
Fuel Cell that was installed prior to
February 1, 1998, in accordance with
Supplemental Type Certificate (STC)
SA2277CE or STC SA2350CE. The
STC’s apply to all of the above-
referenced airplane models except for
the Mooney Model M20B airplanes; the
Model M20B airplanes could have one
of the STC’s incorporated by field
approval.

Evaluation of this problem shows that
improper installation of the fuel bladder
drains and fuel caps could allow rain
water to enter the fuel bladders if the
fuel cap was defective.

The evaluation also revealed
additional installation problems and
design deficiencies, including:

—Inadequate installation of the foam
filler that supports the fuel bladders;
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—Inadequate engine crankcase breather
vent and primary fuel vent ice
protection; and

—TFuel caps that have the sealing surface
below the fuel tank opening.

These conditions, if not corrected in

a timely manner, could result in rough

engine operation or complete loss of

engine power.

Relevant Service Information

O & N Aircraft Modifications Inc. has
issued Mandatory Service Bulletin No.
ON-100, dated February 1, 1998, which
specifies procedures for the following:
—Inspecting the drain valve to assure

that it was inserted fully into the

drain nipple and modifying any drain
valve found not to be inserted fully
into the drain nipple;

—Installing a foam wedge to reduce the
amount of trapped fluids in the center
fuel cell;

—Installing an anti-ice mast forward of
the vent tubes to prevent icing of the
fuel tank vents;

—Drilling a vent hole to prevent icing
of the engine’s crankcase breathers;
and

—Replacing the flush style caps and
adapters with raised style caps and
adapters to prevent water from
entering through the flush filler cap.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the referenced service
information, the FAA has determined
that AD action should be taken to assist
in preventing water from entering the
fuel bladders, which could result in
rough engine operation or complete loss
of engine power.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Mooney Models M20B,
M20C, M20D, M20E, M20F, M20G, and
M20J airplanes of the same type design
that are equipped with an O & N
Bladder Fuel Cell that was installed
prior to February 1, 1998, in accordance
with STC SA2277CE or STC SA2350CE,
the FAA is proposing AD action. The
STC’s apply to all of the affected
airplane models except for the Model
M20B airplanes; the Model M20B
airplanes could have one of the STC’s
incorporated by field approval. The
proposed AD would require inspecting
the drain valve to assure that it was
inserted fully into the drain nipple and
modifying any drain valve found not to
be inserted fully into the drain nipple.
The proposed AD also would require

the design changes specified in O & N
Aircraft Modifications Inc. Mandatory
Service Bulletin No. ON-100, dated
February 1, 1998.

Cost Impact

The FAA estimates that 300 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 8 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $200 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $204,000, or $680 per
airplane.

The FAA is not aware of any owners/
operators of the affected airplanes that
have already accomplished the actions
specified in this proposed AD.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Mooney Aircraft Corporation: Docket No.
98-CE-64—-AD.

Applicability: All serial number airplanes
of the following:

1. Models M20C, M20D, M20E, M20F,
M20G, and M20J airplanes, certificated in
any category, that are equipped with an O &
N Bladder Fuel Cell that was installed prior
to February 1, 1998, in accordance with
Supplemental Type Certificate (STC)
SA2277CE or STC SA2350CE; and

2. Model M20B airplanes, certificated in
any category, that have any of the above-
referenced STC’s incorporated by field
approval.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To assist in preventing water from entering
the fuel bladders, which could result in
rough engine operation or complete loss of
engine power, accomplish the following:

(a) Within the next 12 months after the
effective date of this AD, accomplish the
following in accordance with O & N Aircraft
Modifications Inc. Mandatory Service
Bulletin No. ON-100, dated February 1,
1998:

(1) On both the left and right wing, inspect
the drain valve to assure that it was inserted
fully into the drain nipple, and, prior to
further flight, modify any drain valve found
not to be inserted fully into the drain nipple;

(2) On both the left and right wing, install
a foam wedge to reduce the amount of
trapped fluids in the center fuel cell;

(3) On both the left and right wing, install
an anti-ice mast forward of the vent tubes to
prevent icing of the fuel tank vents;

(4) Drill a vent hole to prevent icing of the
engine’s crankcase breathers; and

(5) On both the left and right wing, replace
the flush style caps and adapters with raised
style caps and adapters.

(b) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
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Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Wichita, Kansas 67209. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to O & N Aircraft
Modifications Inc., 210 Windsock Lane,
Seamans Airport, Factoryville, PA 18419; or
may examine this document at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 5, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-27196 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—AS0O-12]
Proposed Establishment of Class D

and E Airspace, Amendment to Class
D and E Airspace; Montgomery, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemeking.

SUMMARY: This document proposes to
amend the Class D and E surface areas
airspace for Montgomery Regional
Airport—Dannelly Field, Montgomery,
AL, and establish Class D and E surface
areas airspace for Maxwell AFB, AL.
Presently, Maxwell AFB is contained
within the Montgomery, AL Class D and
E airspace areas. As a result of this
proposed action, the Montgomery, AL,
Class D and E airspace to the surface
would be reduced concurrent with the
establishment of the Class D and E
airspace areas for Maxwell, AFB.

DATES: Comments must be received on
or before November 9, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
98-AS0-12, Manager, Airspace Branch,

ASO-520, P.O. Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel for
Southern Region, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337, telephone (404) 305-5586.

FOR FURTHER INFORMATION CONTACT:
Nancy B. Shelton, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
ASO-12.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. All comments
submitted will be available for
examination in the Office of the
Regional Counsel for Southern Region,
Room 550, 1701 Columbia Avenue,
College Park, Georgia 30337, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace Branch, ASO-520, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320. Communications must
identify the notice number of this

NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend the Class D and E surface areas
airspace for Montgomery Regional
Airport—Dannelly Field, Montgomery,
AL, and establish Class D and E surface
areas airspace at Maxwell AFB, AL.
Maxwell AFB currently is included in
the Montgomery, AL, Class D and E
airspace areas. Class D and E airspace to
the surface is required to accommodate
current Standard Instrument Approach
Procedures (SIAP’s) and contain
Instrument Flight Rules (IFR) operations
at Maxwell AFB. As a result of this
proposed action, the Montgomery, AL,
Class D and E airspace to the surface
would be reduced concurrent with the
establishment of the Class D and E
airspace areas for Maxwell AFB. Class D
airspace designations and Class E
airspace areas designated as surface
areas for an airport are published in
Paragraphs 5000 and 6002 respectively
of FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class D
and E airspace designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
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proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASO AL D Maxwell AFB, AL [New]

Maxwell AFB

(Lat. 32°22'45""N, long. 86°21'45"'W)

Montgomery Regional Airport—Dannelly
Field, AL

(Lat. 32°18'03"N, long. 86°23'38"'W)

That airspace extending upward from the
surface to and including 2,200 feet MSL
within a 5-mile radius of Maxwell AFB,
excluding that airspace south of a line
connecting the 2 points of intersection with
the east end of a line 2.5 miles north of and
parallel to RWY 10-28 at Montgomery
Regional Airport—Dannelly Field and with
the west end of a line 2.5 miles north of and
parallel to RWY 10-28 at Montgomery
Regional Airport—Dannelly Field to the
intersection of the Montgomery VORTAC
320° radial, thence extending northwest
connecting the 2 points of intersection with
a 5-mile radius of Maxwell AFB. This Class
D airspace area is effective during the
specific days and times established in
advance by a Notice to Airmen. The effective
days and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

ASO AL D Montogomery, AL [Revised]

Montogmery Regional Airport—Dannelly
Field, AL

(Lat. 32°18'03"N, long. 86°23'38"'W)
Maxwell AFB

(Lat 32°22'45"N, long. 86°21'45"W)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 5-mile radius of Montgomery
Regional Airport—Dannelly Field, excluding
that airspace north of a line connecting the
2 points of intersection with the east end of
a line 2.5 miles north of and parallel to RWY
10-28 at Montgomery Regional Airport—
Dannelly Field and with the west end of a
line 2.5 miles north of and parallel to RWY
10-28 at Montgomery Regional Airport—
Dannelly Field to the intersection of the

Montgomery VORTAC 320° radial, thence
extending northwest connecting the 2 points
of intersection with a 5-mile radius of
Montgomery Regional Airport—Dannelly
Field. This Class D airspace area is effective
during the specific days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ASO AL E2 Maxwell AFB, AL [New]

Maxwell AFB

(Lat. 32°22'45"N, long. 86°21'45""W)
Montgomery Regional Airport—Dannelly

Field, AL

(Lat. 32°18'03"N, long. 86°23'38""'W)

Within a 5-mile radius of Maxwell AFB,
excluding that airspace south of a line
connecting the 2 points of intersection with
the east end of a line 2.5 miles north of and
parallel to RWY 10-28 at Montgomery
Regional Airport—Dannelly Field and with
the west end of a line 2.5 miles north of and
parallel to RWY 10-28 at Montgomery
Regional Airport—Dannelly Field to the
intersection of the Montgomery VORTAC
320° radial, thence extending northwest
connecting the 2 points of intersection with
a 5-mile radius of Maxwell AFB. This Class
E airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

ASO AL E2 Montgomery, AL [Revised]

Montgomery Regional Airport—Dannelly
Field, AL

(Lat. 32°18'03"N, long. 86°23'38"W)
Maxwell AFB

(Lat. 32°22'45"N, long. 86°21'45""'W)

Within a 5-mile radius of Montgomery
Regional Airport—Dannelly Field, excluding
that airspace north of a line connecting the
2 points of intersection with the east end of
a line 2.5 miles north of and parallel to RWY
10-28 at Montgomery Regional Airport—
Dannelly Field and with the west end of a
line 2.5 miles north of and parallel to RWY
10-28 at Montgomery Regional Airport—
Dannelly Field to the intersection of the
Montgomery VORTAC 320° radial, thence
extending northwest connecting the 2 points
of intersection with a 5-miles radius of
Montgomery Regional Airport—Dannelly
Field. This Class E airspace area is effective
during the specific days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on
September 28, 1998.

Nancy B. Shelton,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 98-27252 Filed 10-8-98; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-40518; File No. S7-26-98]
RIN 3235-AH04

Books and Records Requirements for

Brokers and Dealers Under the
Securities Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Reproposed rule.

SUMMARY: The Securities and Exchange
Commission is reproposing for comment
amendments to its broker-dealer books
and records rules, Rule 17a—-3 and Rule
17a—-4, under the Securities Exchange
Act of 1934. The original proposal was
made in 1996 in response to concerns
raised by members of the North
American Securities Administrators
Association about the adequacy of the
Commission’s books and records rules
as to sales practices. The reproposed
amendments incorporate comments
received in response to the original
proposal. These amendments are
designed to clarify and expand
recordkeeping requirements with
respect to purchase and sale documents,
customer records, associated person
records, customer complaints, and
certain other matters. The reproposed
amendments also specify the books and
records that broker-dealers would have
to make available at their local offices.
The reproposed books and records rules
are specifically designed to assist
securities regulators when conducting
sales practice examinations.

DATES: Comments must be received on
or before November 9, 1998.
ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Mail Stop 6-9, Washington, D.C. 20549.
Comments may also be submitted
electronically at the following E-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-26-98. All comments received will
be available for public inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Electronically
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submitted comment letters will be
posted on the Commission’s Internet
web site (http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Michael A. Macchiaroli, Associate
Director, at (202) 942-0131; Thomas K.
McGowan, Assistant Director, at (202)
942-4886; or Deana A. La Barbera,
Attorney, at (202) 9420734, Office of
Risk Management and Control, Division
of Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Mail Stop 10-1, Washington, D.C.
20549.

SUPPLEMENTARY INFORMATION:

l. Introduction

Section 17(a)(1) of the Securities
Exchange Act of 1934 (““‘Exchange
Act”)1requires registered broker-dealers
to make, keep, furnish, and disseminate
records and reports prescribed by the
Commission ‘‘as necessary or
appropriate in the public interest, for
the protection of investors, or otherwise
in furtherance of the purposes of” the
Exchange Act.2 Rules 17a—3 and 17a—4
under the Exchange Act specify
minimum requirements with respect to
the records that broker-dealers must
make as well as the periods during
which those records and other
documents relating to the broker-
dealer’s business must be preserved.3
The Commission, self-regulatory
organizations (“‘SROs”), and state
securities regulators must have timely
access to these records to conduct
effective examinations and enforcement
actions.

The reproposed recordkeeping
requirements are intended to enable
securities regulators to conduct more
efficient and effective broker-dealer
examinations primarily for compliance
with sales practice requirements. For
situations in which examiners uncover
potential violations of law, the
reproposed recordkeeping requirements
would provide regulators with essential
tools for enforcement investigations,
and, when necessary, enforcement
proceedings. In addition, the reproposed
amendments that would require that
records be kept at each local office of a
broker-dealer would improve the ability
of securities regulators, including state
securities regulators, to conduct
examinations of sales practice activities
of individual offices of a broker-dealer.

In 1993, the North American
Securities Administrators Association
(“NASAA"), through its Broker-Dealer
Operations Committee (“NASAA
Committee’’), commenced work on a

115 U.S.C. 78a et seq.
215 U.S.C. 78q(a)(1).
317 CFR 240.17a-3 and 240.17a-4.

model state regulation that would
require broker-dealers to make and
preserve books and records that would
be valuable in examination and
enforcement proceedings. The NASAA
Committee presented a final draft of its
model regulation for membership
approval at NASAA’s October 1995
meeting. At that meeting, the
Commission’s Chairman, Arthur Levitt,
stated that supplemental state books and
records requirements would impose a
substantial burden on broker-dealers
because of the possibility that each
state’s requirements would be
inconsistent with those adopted by
other states and that modification of the
Commission’s rules would be a less
burdensome means of accomplishing
NASAA'’s goals. At Chairman Levitt’s
request, NASAA’s membership voted to
defer taking further action with respect
to the NASAA Committee’s proposed
model regulations to give the
Commission an opportunity to develop
appropriate amendments to its books
and records rules.

On October 11, 1996, the National
Securities Market Improvement Act of
1996 (““NSMIA™) was adopted.4 NSMIA
prohibited states from establishing
books and records rules that differ from,
or are in addition to the Commission’s
rules.5 NSMIA also provided that the
Commission must consult periodically
with state securities regulators
concerning the adequacy of the
Commission’s books and records rules.6

Il. Proposing Release

On October 22, 1996, the Commission
proposed amendments 7 to the books
and records rules that were designed to
further the Commission’s role in
protecting investors and to address the
NASAA Committee’s concern that the
Commission’s current books and records
requirements do not obligate broker-
dealers to make and retain records
specifically designed to facilitate sales
practice examinations and enforcement
activities.

The amendments to Rule 17a—3
proposed in 1996 would have required
broker-dealers to generate local office
blotters, record supplemental
information on brokerage order
memoranda, create customer account
forms, and maintain additional records
concerning associated persons,
customer complaints, and exceptional
activity in customer accounts. The
proposed amendments to Rule 17a—4

4Pub. L. 104-290, 110 Stat. 3416 (1996).

515 U.S.C. 780(h).

61d.

7Exchange Act Release No. 37850 (Oct. 22, 1996),
61 FR 55593 (Oct. 28, 1996) (‘‘Proposing Release’).

would have required broker-dealers to
preserve additional records, including
advertising and marketing materials,
registrations and licenses, audit and
examination reports, records concerning
recommended securities, and manuals
relating to compliance, supervision, and
procedures. Further, the proposed
amendments to Rule 17a—4 would have
clarified and modified the
Commission’s existing requirements
concerning preservation of certain
correspondence and contracts. Finally,
the proposed amendments to Rule 17a—
4 would have supplemented the existing
standards concerning the organization
of books and records, required broker-
dealers to designate a principal to be
responsible for books and records
compliance, and required broker-dealers
to make certain records available at each
of their local offices.

The Commission received
approximately 178 written comments in
response to the Proposing Release.
Broker-dealers, trade associations, and
law firms representing broker-dealers
submitted 110 comment letters
generally opposing some or all of the
proposed amendments. State securities
regulators and NASAA accounted for 33
comment letters generally supporting
the proposed amendments. The balance
of the comment letters were received
from other individuals or entities
interested in the Proposing Release.

Most broker-dealers opposed the
proposed amendments because they
believed the costs associated with
implementing them would outweigh
any increase in investor protection.
Many broker-dealer commenters
particularly opposed the proposed
amendments requiring certain records to
be kept at each local office and
suggested that the records be
maintained at one centralized location
with the understanding that the records
would be provided to regulators at a
local office on a timely basis. Some
broker-dealers were particularly
concerned with the local office retention
requirement because it would apply to
one-person offices. These broker-dealers
believed that these offices could be
more effectively supervised if records
were held at one centralized location.
Small broker-dealers and those affiliated
with insurance companies suggested
that they be exempt from the provisions
of the proposed amendments.

The letters submitted by the state
securities regulators and NASAA, on the
other hand, strongly supported the
proposed amendments in their entirety.
These commenters believed that the
amendments would enable state
securities regulators to conduct more
thorough and efficient broker-dealer
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examinations, particularly of local
offices in their respective states.
NASAA commented that state-level
examinations have revealed that broker-
dealers, hearing officers, and state
courts had divergent interpretations of
the Commission’s books and records
rules, that state examinations were often
hindered by the absence of key records
in local offices, that many branch
records were poorly organized and
inefficiently maintained, and that where
records were maintained at a central
location, there often were significant
delays in the production of requested
records. These commenters believed the
amendments to Rules 17a-3 and 17a—4
would enable state securities regulators
to more effectively conduct broker-
dealer examinations, especially
examinations of local branch offices of
broker-dealers operating in their
respective states.

I11. Reproposed Amendments and
Discussion

In response to numerous comments,
the Commission is reproposing the
amendments, which have been modified
from the original proposal, to reduce the
burden on broker-dealers without
substantially detracting from the
original objective of establishing rules
that would facilitate examinations and
enforcement activities of the
Commission, SROs, and state securities
regulators. Some of the reproposed rules
may be duplicative of SRO
recordkeeping rules; 8 nevertheless, the
Commission is reproposing the rules
because it believes certain
recordkeeping requirements should be
directly enforced by the Commission
and should be available for states to
include under their own laws.

A. Memoranda of Brokerage Orders and
Dealer Transactions

Rules 17a—-3(a)(6) and 17a—-3(a)(7)
currently require that brokerage order
memoranda and dealer purchase and
sale memoranda (*‘order tickets’)
include information concerning the
terms and conditions of the order, the
account for which the order is entered,
the time of entry, the execution price,
and to the extent feasible, the time of
execution (or cancellation) of the order.®

8For example, the Commission would require
broker-dealers to maintain information, such as
investment objectives, about customers that would
overlap certain provisions of National Association
of Securities Dealers (“NASD’’) Conduct Rule 3110
and New York Stock Exchange (“NYSE”) Rule 405.

9 A number of firms have asked for guidance on
the meaning of the term “‘to the extent feasible.”
The time of execution should be included on the
order ticket except for situations in which it may
be impossible to determine the precise time when
the transaction was executed; however, in that case

The Proposing Release would have
required that each order ticket also
identify the associated person who
entered the order and indicate whether
the order was solicited or unsolicited.

As reproposed, an order ticket would
still have to identify the associated
person who entered the order, but it
would not have to note whether the
transaction was solicited or unsolicited.
Further, the reproposed amendments to
Rules 17a—-3(a)(6) and (7) would require
that an order ticket contain the identity
of any person, other than the associated
person, who entered or accepted the
order on behalf of a customer. This
requirement would allow securities
examiners to determine whether
particular persons, including
unregistered persons, are engaged in
sales practice violations.

The reproposed amendments provide
flexibility in how a broker-dealer would
have to record the identity of the person
entering the order. Under the
reproposed amendments, if a broker-
dealer uses an electronic system to
generate order tickets that does not have
a field available to capture the identity
of a person, other than the associated
person, entering an order on a
customer’s behalf, the broker-dealer
would not have to modify its system to
enter that detail on the order ticket;
alternatively, the broker-dealer could
create a separate record identifying the
person.

The Commission seeks comment on
how this rule should be applied to firms
whose customers use an e-mail address,
an electronic trading system, a general
telephone number, or other system or
procedure to submit orders. The
Commission also seeks comment on
whether certain firms, such as firms that
accept unsolicited orders only or firms
that do not designate a specific
associated person for each account,
should be exempt from this rule.

The reproposed amendments also
would add a requirement that a broker-
dealer record on the order ticket the
time at which the broker-dealer receives
a customer order, even if the order is
subsequently executed. The current rule
requires this information only when the
order is not executed. This amendment
would enable examiners to review more
easily a broker dealer’s compliance with
its best execution obligations and the
requirement that a broker-dealer not
trade ahead of its customers.10

the broker-dealer must note the approximate time
of execution. Exchange Act Release No. 3040 (Oct.
13, 1941), 11 FR 10984.

10See 17 CFR 240.11Acl1-1 and 240.11Acl1-4. See
also NASD Conduct Rules 2110 and 2320.

B. Additional Records Concerning
Associated Persons

Rule 17a-3(a)(12) currently specifies
the types of records that a broker-dealer
must maintain with respect to each of
its associated persons. In addition to
basic background information, the
existing rule requires a broker-dealer to
maintain records of each associated
person’s employment and disciplinary
history. The Proposing Release would
have required that each broker-dealer
keep additional records concerning its
associated persons, including
registration and licensing materials, and
that certain of these records be kept at
each local office.

The reproposed amendments would
not require that Forms U-4 and U-5,
amendments to those forms, or state or
SRO licenses be kept at local offices of
the broker-dealer, or that a broker-dealer
maintain records concerning an
associated person’s change in licensing
status. As several commenters pointed
out, this information is readily available
through the Central Registration
Depository (‘““CRD”).

The proposed amendments also
would have required that each broker-
dealer maintain records with respect to
agreements between associated persons
and the broker-dealer, customer
complaint information, and client
trading records for each associated
person. The reproposal largely retains
these requirements albeit in new
proposed subsections of the rule.1t
These requirements would assist
examiners in reviewing the sales
practices of individual associated
persons.

The reproposed amendments would
require that each broker-dealer maintain
a list of any internal identification
numbers and CRD numbers assigned to
associated persons and a list of
associated persons working at, out of, or
being supervised at or from each local
office.12 This information will assist
examiners especially with respect to
conducting an examination of a
particular local office.

Finally, the reproposed amendments
would delete the definition of
associated person from Rule 17a—

11The requirement regarding customer
complaints has been moved to reproposed Rule
17a-3(a)(17). Other requirements relating to records
for each associated person have been moved to
Reproposed Rule 17a-3(a)(12) so that most of the
records required to be kept about associated persons
are located in the same paragraph of Rule 17a-3.

12The proposed amendments would have
required broker-dealers to maintain a list
identifying the local office where each associated
person conducts the greatest portion of his or her
business. This provision has been discarded in
favor of the reproposed amendments to Rule 17a—
3(a)(12).
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3(a)(12)(ii). Given that the term
associated person is defined in several
provisions of the Exchange Act, a
separate definition under the rule is
unnecessary and potentially
confusing.13 Exchange Act provisions
essentially define an associated person
to include any partner, officer, director,
or branch manager of a broker-dealer,
and any person occupying a similar
status or performing similar functions.
In addition, the term associated person
includes any person directly or
indirectly controlling, controlled by, or
under common control with a broker-
dealer, or any employee of a broker-
dealer. The Commission interprets the
term associated person to include any
independent contractor, consultant,
franchisee, or other person providing
services to a broker-dealer equivalent to
those services provided by the persons
specifically referenced in the statute.14
Consistent with this position, the
reproposed amendments would require
broker-dealers to keep records regarding
all such persons.

These records would not be required,
however, for persons whose functions
are solely clerical, ministerial, or not
directly related to the securities
business. For example, records would
need to be retained for a consultant
performing duties equivalent to those of
an officer or a director of a broker-
dealer, such as a chief financial officer;
however, no records would be required
for a consultant providing services
related to a broker-dealer’s health care
plan. These records would be useful in
determining whether individuals
affiliated with a broker-dealer are
engaged in sales activities and whether
individuals who have been barred from
association with broker-dealers are
continuing their association.

13See Sections 3(a)(18) and (21). See also Sections
3(a)(32) and 3(a)(45).

14The Commission has taken the position that
independent contractors involved in the sale of
securities on behalf of a broker-dealer (who are not
themselves registered as broker-dealers) must be
‘““‘controlled by’ the broker-dealer, and, therefore,
are associated persons of the broker-dealer. See,
e.g., In the Matter of William v. Giordano, 61 S.E.C.
Dkt. 345, Exchange Act Release No. 36742 (Jan. 19,
1996)(In finding that an officer of a broker-dealer
firm failed reasonably to supervise an independent
contractor, the Commission found that the
independent contractor was an “‘associated person”
of the firm within the meaning of Section 3(a)(18)
of the Exchange Act). See also Letter from SEC
Division of Market Regulation, to Gordon S.
Macklin, NASD; Charles J. Henry, CBOE; Robert J.
Birnbaum, AMEX; and John J. Phelan, NYSE,
[1982-1983 Transfer Binder] Fed. Sec. L. Rep.
(CCH) P77,303 at 78,116 (June 18, 1982); Hollinger
v. Titan Capital Corp., 974 F.2d 1564, 1572-76 (9th
Cir. 1990), cert. denied, 111 S. Ct. 1621 (1991). A
similar analysis would be applicable to other
persons, such as consultants and franchisees,
performing securities activities with or for the
broker-dealer.

C. Customer Account Records

The proposed amendments would
have required broker-dealers to
maintain for each customer account an
account form that included basic
identification and background
information about the customer,
including the customer’s investment
objectives. The Commission is
reproposing Rule 17a—3(a)(16) with
certain modifications to reflect the
comments received regarding the
proposed rule.

The reproposed amendments replace
the term “‘account form’ with *‘record of
each account of a customer.” The term
was changed in response to comments
that the word ““form” could be
interpreted to mean paper records only
and that many broker-dealers store
customer information electronically.

The reproposed amendments would
apply only to accounts that have natural
persons as the beneficial owners. With
respect to joint accounts composed of
natural persons, the Commission
specifically solicits comment as to
whether the required information
should be kept for each individual
participant in a joint account or only for
those individuals with authority to
execute transactions in the account.

As proposed, if a customer’s
investment objectives included
speculation or other high risk objectives,
the broker-dealer would have had to
record the percentage of the customer’s
investment capital dedicated to such
objectives. The proposed rule also
would have required that the portion of
the account form regarding the
customer’s investment objectives be
updated annually. In response to this
proposal, many commenters stated that
a customer’s investment objectives can
change frequently; thus, a record of
specific investment objectives could
quickly become inaccurate. Commenters
also stated that using the phrase
“speculation or similar high-risk
objective” to categorize a customer’s
investment objectives would be
imprecise. The reproposed amendments
would still require that a customer’s
investment objectives or risk tolerance
be noted; however, as reproposed, each
broker-dealer would be able to use
whatever formulation it chooses to
categorize each customer’s investment
objectives or risk tolerance. Further, the
reproposed amendments would not
require that a customer’s investment
objectives be updated annually; rather,
as discussed below, the investment
objectives would need to be updated at
least once every 36 months. These
requirements would allow examiners to

more effectively review for compliance
with suitability requirements.

The Proposing Release would have
required broker-dealers to furnish to
each customer a copy of the customer’s
account form within 30 days of the first
trade for the account or within 30 days
of a change or correction to the contents
of the account form. The reproposed
amendments modify the original
proposal and would require that the
customer account record be furnished to
a customer within 30 days of opening
the account and thereafter at least once
every 36 months or when the account
record is updated to reflect a change in
the customer’s name, address, or
investment objectives. This requirement
would provide customers the
opportunity to verify and update the
information in their records and correct
any misunderstandings or errors. If the
account record is updated to reflect a
change of address, the broker-dealer
would have to furnish the account
record to the new address and a notice
of the change of address to the old
address. The Commission requests
comment on whether a broker-dealer
should include a customer’s social
security number when sending an
updated account record to the customer.

The neglect, refusal, or inability of a
customer to provide or update any
required information for the customer’s
account record would excuse the
broker-dealer from obtaining the
required information. However, when
opening the customer account, the
broker-dealer would be required to
make a record of the explanation for the
absence of the information. Although
the customer’s refusal to provide this
information to the broker-dealer would
excuse the firm from obtaining the
information under proposed rule 17a—
3(a)(16), the firm would still be required
to comply with any applicable securities
regulatory authority rules regarding
obtaining customer information.

For accounts existing on the effective
date of the rule, the 36 month period
would begin on the effective date of the
rule amendment. If a customer’s name,
address, or investment objectives do not
change within that 36 month period, the
broker-dealer would have to furnish to
the customer a copy of the customer’s
updated account record no later than 36
months from the effective date of the
amendment. If a customer’s name or
address does change during the period,
however, the broker-dealer would have
to furnish to the customer a copy of the
customer’s updated account record
within 30 days of the customer
informing the broker-dealer of the
change. In this situation, a new 36
month period would begin on the date
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the updated information is furnished to
the customer, provided, the entire
account record is furnished to the
customer. Likewise, any other
subsequent change in the customer’s
name or address also would begin a new
36 month period.

For an account opened after the
effective date of this rule amendment,
the broker-dealer would be required to
send an account record within 30 days
of the opening of the account.
Thereafter, the 36 month period would
begin on the date the account is opened.
Additionally, a new 36 month period
would begin any time a broker-dealer
furnishes a complete updated account
record to a customer. Broker-dealers
would be free, of course, to update
account record information more
frequently than the rule requires.

Reproposed Rule 17a-3(a)(16) would
add a requirement that information be
kept as to whether the customer is an
associated person of a broker-dealer. If
an account is a discretionary account,
the record would have to contain the
dated signature of each customer
granting the discretionary authority over
the account and the dated signature of
each person to whom discretionary
authority was granted. These
requirements would assist examiners in
identifying possible trading or sales
practice violations, such as churning,
trading ahead of customers, front-
running, or possible manipulative
activities involving controlled or
nominee accounts.

The reproposed amendments would
also require a broker-dealer to create a
record indicating whether it has
complied with applicable securities
regulatory authority rules governing the
information required when opening or
updating a customer account.1® This
provision, for example, would apply to
Exchange Act Rule 15g-9 which
requires broker-dealers to follow certain
procedures before effecting customer
transactions in the penny stock market,
Municipal Securities Rulemaking Board
Rule G-8(a)(xi) which requires broker-
dealers and municipal securities dealers
to obtain certain customer information
before effecting transactions in
municipal securities, NASD Rule 3110
which requires broker-dealers to
maintain certain customer account
information, such as a customer’s
address and residence, NASD Rule
2860(b)(16) regarding the opening of
options accounts, NASD Rule 2310
regarding information that must be
obtained prior to making investment
recommendations to customers, NYSE
Rule 405 which requires NYSE members

15Reproposed Rule 17a-3(a)(16)(ii).

to use due diligence to learn the
essential facts relative to every
customer, and Chicago Board of Options
Exchange Rule 9.7 which sets forth the
requirements for opening a customer
options account. This requirement
would help the Commission staff and
state securities regulators in reviewing
for compliance with securities
regulatory authority rules relating to
customer information and sales practice
violations. The Commission requests
comment on whether there are other
SRO or Commission rules relating to
opening or updating customer accounts
that would or should be included under
this proposed recordkeeping
requirement. Because many broker-
dealers likely already keep such records,
would this requirement impose any
additional burden on broker-dealers?
Are there any alternatives that would be
less burdensome?

D. Customer Complaints

The Proposing Release would have
required broker-dealers to maintain files
of written materials relating to customer
complaints and to make and keep
written memoranda of oral customer
complaints alleging certain types of
fraud and theft. The reproposed
amendments would not require broker-
dealers to document oral complaints or
require each local office to maintain a
customer complaint file of all
correspondence, memoranda, and other
documents received in connection with
the complaint. Instead, each broker-
dealer would have to keep a record of
written complaints against each
associated person.16 In addition, a
broker-dealer would have to maintain
for each local office a record of written
complaints against each associated
person that conducts business at that
local office.1” The records would have to
include, among other things, a
description of the nature of the
complaint, the name of the complainant,
and the disposition of the complaint. As
an alternative to maintaining a record of
each customer complaint, a broker-
dealer may keep a copy of the written
complaint along with a record of the
disposition of the complaint. These
complaint retention requirements would
enable examiners to detect patterns of
customer abuses, both within particular
offices and firm wide.

Reproposed Rule 17a-3(a)(17)(ii)
would require that broker-dealers create
a record indicating that each customer
has been notified of the address and
telephone number of the department of
the broker-dealer to which any

16Reproposed Rule 17a-3(a)(17).
17See Reproposed Rule 17a-3(f).

complaints may be directed. This
requirement would expand on an
existing interpretation of the
Commission’s financial responsibility
rules and the Securities Investor
Protection Act of 1970, which states
that, for purposes of custody of
securities, for a broker-dealer to qualify
as an introducing firm, its customers
must be treated as customers of the
clearing firm.18 Furthermore, under that
interpretation, the clearing firm must
issue account statements directly to
customers and each account statement
must contain the name, address, and
telephone number of a responsible
individual at the clearing firm whom a
customer can contact with inquiries and
complaints regarding the customer’s
account. This reproposed requirement
would apply to all firms carrying or
clearing customer accounts in addition
to those firms in an introducing/clearing
arrangement.

E. Other Required Records

The Proposing Release would have
required broker-dealers to create
commission and compensation records
for each associated person. The
reproposed amendments would require
essentially the same information as
originally proposed, but would allow
broker-dealers greater flexibility in how
they can retain the records.1® For
example, in lieu of retaining the
individual compensation records,
broker-dealers would be permitted to
store electronically the data necessary to
produce the records.2° Broker-dealers
that choose this option would be
required to produce the records upon
request. Additionally, the reproposed
amendments would clarify that records
must be kept for non-monetary as well
as monetary compensation. This would
assist examiners in detecting sales
practice violations tied to a firm’s
compensation practices.

The Proposing Release would have
required broker-dealers to produce
reports to monitor unusual occurrences
in customer accounts such as frequent
trading, unusually high commissions, or
an unusually high number of trade
corrections or cancellations. The
reproposed amendments would not
require broker-dealers to make these
types of reports, but instead, would
require broker-dealers to retain these
reports, if created, or be able to recreate
them upon request.2! Because this
provision would now be a record

18Exchange Act Release No. 31511 (Nov. 24,
1992), 57 FR 56973 (Dec. 2, 1992).

19Reproposed Rule 17a-3(a)(18).

20See Reproposed Rule 17a-3(f).

21Reproposed Rule 17a—4(b)(11).
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retention requirement, it has been
moved to Rule 17a—4. These
requirements would assist examiners in
identifying violations such as churning
and unauthorized trading. The
Commission requests comment on
whether the requirement that these
reports be kept for three years is
appropriate.

F. Local Office

The definition of a local office is
significant because broker-dealers must
create records regarding activities in
each local office and maintain a copy of
certain records at that local office. This
section discusses the reproposed
definition of local office, the records
that would be required to be maintained
at each local office, alternative means of
record retention for local offices, and
state record depositories for those
offices that do not qualify as local
offices.

1. Definition of Local Office

The reproposed amendments would
modify the definition of “‘local office” to
include locations where two or more
associated persons regularly conduct a
securities business.22 This definition has
been modified from the Proposing
Release, which would have included
one-person offices in the definition,
primarily in response to comments from
broker-dealers that have many one-
person offices or have associated
persons who work from their homes. In
these instances, records currently are
stored at centralized locations
maintained by the broker-dealers.
Commenters stated that requiring
records to be maintained at a one-person
office or at an associated person’s home
would be extremely burdensome and
could interfere with a broker-dealer’s
supervisory duties. By reproposing the
definition of local office to include an
office with two or more associated
persons, the Commission has attempted
to eliminate those situations in which a
broker-dealer has minimal presence at a
particular location, such as one
associated person at a bank branch,
while still providing securities
regulatory authorities with local access
to office records of a broker-dealer.

The Commission requests comment
on whether, and if so, how many and
why, a higher number of associated
persons would be appropriate for the
definition of local office. The
Commission requests commenters to
provide, if applicable, information on
the number of offices in each state that
would fall within the reproposed
definition of a local office, the number

22Reproposed Rule 17a-3(g)(1).

of offices that would fall within the
definition suggested by the commenter,
and the total number of offices for that
broker-dealer firm. Commenters also
should specify what percentage of the
firm’s business is conducted at the local
offices as defined under the reproposed
amendments and under any alternative
definitions suggested by the commenter.

2. Local Office Records

The reproposed amendments would
require broker-dealers to make and keep
separately for each local office records
including blotters, broker and dealer
order tickets, customer account records,
customer complaints, evidence of
compliance with securities regulatory
authority rules, a list of state record
depositories, names of persons capable
of explaining the records, and names of
any principals responsible for
establishing policies and procedures,
and records relating to the associated
persons at each local office including
employment agreements, identification
numbers, compensation agreements,
sales records relating to associated
person compensation, and chronological
sales records.23 Keeping these records
regarding each local office would assist
securities regulators by enabling them to
conduct focused localized examinations
of particular offices and identify abusive
activities that may be isolated to that
office.

3. Record Retention at Local Offices

The reproposed amendments would
require broker-dealers to make available
at the respective local office certain
records, including blotters of the local
office’s activities, memoranda of
brokerage orders and dealer
transactions, customer account records,
customer complaints, and associated
person records (collectively “‘Local
Office Records’’).24 The Commission is
now proposing that Local Office
Records be kept at the local office for
the most recent one year period.
Requiring a year’s worth of Local Office
Records at the local office should
provide securities regulators with
sufficient records to conduct
examinations of local offices while not
imposing unnecessary burdens on
broker-dealers. After a year, broker-
dealers would still be required to keep
Local Office Records at their
headquarters office or some other
centralized location, subject to the
accessibility requirements of Rules 17a—
4(a) and (b).

The Commission is seeking comment
on whether state securities regulators

23Reproposed Rule 17a-3(f).

24Reproposed Rule 17a—4(k).

should have authority to waive the
requirement that a broker-dealer keep
Local Office Records at local offices
within their respective states. The
Commission also seeks comment on
whether the reproposed record retention
period of one year for local offices is
appropriate.

4. Alternative Means of Record
Retention

The Commission recognizes that some
broker-dealers have recordkeeping
systems that are more technologically
advanced than others. These systems
should enable broker-dealers to provide
securities regulators with records at a
local office in a timely manner without
actually keeping the records at a local
office. Therefore, the Commission is
proposing an alternative means for
satisfying the local office recordkeeping
requirements. A broker-dealer’s
capability to produce printed copies of
Local Office Records in a local office the
same day the request for the records is
made, or within a reasonable time under
certain unusual circumstances, would
satisfy the local office recordkeeping
requirements.25 By proposing an
unusual circumstance exception, the
Commission is addressing situations in
which the broker-dealer has made a
good faith effort to produce the records,
but meets an unexpected delay in the
production of the records. For example,
the broker-dealer may experience a
computer communication failure that
cannot be immediately rectified by a
local office. In contrast, the absence of
a person authorized by the broker-dealer
to deliver the records would not be an
acceptable reason for delaying delivery
of the requested records.

5. Promptly Furnishing Records at Local
Offices

As proposed, the definition of the
term “promptly”” would have specified
that requested records must be
produced immediately for records
located in the office where a request is
made and within three business days for
records that are not located in the office.
These amendments were proposed so
that securities regulators would have
prompt access to records while they
were conducting examinations at local
offices. The reproposed amendments
have been modified to reduce the
burden that the proposed amendments
would have placed on broker-dealers by
allowing broker-dealers to use the
alternative means of record retention
discussed above.26

25Reproposed Rule 17a—4(k)(1).
261d.
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G. State Record Depositories for Offices
Not Meeting the Local Office Definition

The reproposed rules modify the
proposed definition of local office to
include offices with two or more
associated persons. As to offices with
only one associated person, the
Commission is reproposing that those
records may be stored at a state record
depository. The state record depository
would have to be located in the same
state in which the office (or offices) not
meeting the definition of local office is
located. Further, with respect to an
associated person who works out of
more than one office, a state record
depository would have to be located in
each state in which the associated
person conducts business. The
Commission recognizes that this may
place an additional burden on some
broker-dealers; however, the
Commission believes that to support
examinations by state securities
regulators, these associated person
records must be available in the state in
which that person is active. The
Commission requests comment on
whether, to what extent, and under
what circumstances a state should be
permitted to waive the state record
depository requirement for broker-
dealers conducting business in its state.

H. Records Regarding Approval of
Communications

The proposed amendments would
have required a record be kept
indicating whether outgoing
communications had been approved by
a principal. The reproposed
amendments modify that proposal to
require that a broker-dealer retain any
written approvals of outgoing
communications sent and any written
procedures it uses for reviewing
outgoing communications. This change
reflects the recent amendments to SRO
rules which permit member firms to
establish reasonable procedures for
reviewing a registered representative’s
communications with the public.27 The
Commission also is proposing to add a
requirement that broker-dealers
maintain a record of any written
procedures for reviewing marketing
materials and a record listing each
principal of a broker-dealer responsible
for establishing policies and procedures
to ensure compliance with applicable
regulations of a securities regulatory
authority that require approval of a
record by a principal.28 These

27 See Exchange Act Release No. 39510 (Dec. 31,
1997), 63 FR 1131 (Jan. 8, 1998) and Exchange Act
Release No. 39511 (Dec. 31, 1997), 63 FR 1135 (Jan.
8, 1998).

28Reproposed Rule 17a—4(b)(10).

requirements are designed to allow
easier examination for sales practice
abuses, such as unauthorized trading,
suitability, churning, and other
misrepresentations.

I. Audit and Examination Reports

The proposed amendments would
have required broker-dealers to keep for
at least three years all audit or
examination reports prepared by a
person other than the broker-dealer.
Several commenters stated that this
requirement is not warranted because it
might discourage self-critical
evaluations of a firm’s business,
particularly if the firm would be
required to share the report with
regulators that may not have authority
to protect the confidentiality of the
reports. In light of this, the Commission
is reproposing the requirement that each
broker-dealer keep for three years all
reports requested or required by a
securities regulatory authority and any
securities regulatory authority
examination reports.2® This requirement
would help avoid unnecessary
duplication in examinations. The
Commission requests comment on
whether there are any reasons why
broker-dealers should not be required to
keep such reports (for example,
confidentiality concerns arising from
particular state law requirements).

J. Technical Amendments

On February 5, 1997, the Commission
amended Rule 17a—4 to allow broker-
dealers to employ, under certain
conditions, electronic storage media to
maintain its records.30 The Commission
is now proposing technical amendments
to that rule.3! The Electronic Storage
Media Release provided that a broker-
dealer that employs micrographic or
electronic storage media must be ready
at all times to immediately provide a
facsimile enlargement upon request by
the Commission or its representatives.32
It also provided that for a broker-dealer
that uses electronic storage media, a
third party download provider must file
undertakings with that broker-dealer’s
designated examining authority
indicating that it will furnish promptly
to the Commission, its designees or
representatives, the information
necessary to download information kept
on a broker-dealer’s electronic storage
media.33 Because SROs and state
securities regulators are neither

29Reproposed Rule 17a—4(e)(5).

30Exchange Act Release No. 38245 (Feb. 5, 1997),
62 FR 6469 (Feb. 12, 1997) (“‘Electronic Storage
Media Release”).

31Rule 17a—4(f).

32See Rule 17a—4(f)(3)(i).

33See Rule 17a—4(f)(3)(vii).

representatives nor designees of the
Commission but, to the extent that they
have jurisdiction over the broker-dealer
serviced by the third party download
provider, are organizations that should
have access to facsimile enlargements
and download information, the
Commission is proposing technical
amendments to provide them with
access to these records.

IV. General Request for Comments

The Commission invites interested
persons to submit written comments on
all the reproposed amendments. Also,
the Commission specifically requests
comments concerning the definition of
local office; the one year record
retention period for local office records;
and the retention and production of
external audit, examination, and
consulting reports.

The Commission requests comment
regarding whether there are alternative
books and records requirements that
would facilitate examination of local
offices and review of sales and trading
practices. Are there any other records,
in addition to compensation records,
that the Commission should require
broker-dealers to retain that would show
sales incentives?

Is it necessary for Commission rules
to also provide for state regulator access
to books and records? Are there other
measures the Commission could
undertake to promote cooperation and
coordination with state securities
regulators regarding examinations and
enforcement actions regarding broker-
dealers? Are there alternatives to the
local office requirements that would
similarly expedite examinations away
from a broker-dealer’s home office?

With respect to the proposed
requirement that broker-dealers be able
to demonstrate compliance with certain
SRO and state securities regulatory
requirements, is there an alternative
way for securities regulators to obtain
this information? Are there other types
of records that would contain
information that securities regulators
may use to identify potential regulatory
concerns?

V. Effects on Efficiency, Competition,
and Capital Formation

Section 23(a) of the Exchange Act
requires the Commission, in adopting
rules under the Exchange Act, to
consider any impact on competition and
to not adopt a rule that would impose
a burden on competition not necessary
or appropriate in furtherance of the
Act.34 Pursuant to Section 3(f) of the
Exchange Act, when the Commission

34See 15 U.S.C. 78w(a)(2).
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considers whether an action is
necessary or appropriate in the public
interest, the Commission considers
whether the action will promote
efficiency, competition, and capital
formation, in addition to the protection
of investors. The Commission is
considering the reproposed
amendments to Rules 17a-3 and 17a—4
in light of these standards, and the
Commission believes that any burden
imposed by the reproposed amendments
should be justified by the enhanced
investor protection described above. In
addition, by improving examination
capabilities, the reproposed
amendments should improve investor
confidence in broker-dealer firms and
help maintain fair and orderly markets.
The requirements would apply to all
broker-dealers that conduct business
with the general public. Larger broker-
dealers would have correspondingly
greater obligations under the
amendments. Accordingly, any burden
on broker-dealer competition should be
slight, especially in light of the
significant regulatory benefits and
investor protection purposes discussed
above. The Commission solicits
comment on any effect on efficiency,
competition, or capital formation the
reproposed amendments may have.

VI. Costs and Benefits of the Proposed
Amendments and Their Effects on
Competition

To assist the Commission in its
evaluation of the costs and benefits that
may result from the reproposed
amendments to Rules 17a-3 and 17a—4,
commenters are requested to provide
information relating to costs and
benefits associated with any of the
proposals herein.

The requirements of reproposed rules
17a-3 and 17a—4 are discussed together
rather than separately because the
underlying purposes for both making
and keeping the reproposed records are
so closely related. However, because the
Commission requests specific comment
on the costs and benefits, including
specific estimates of hour and dollar
burdens that may result from these
reproposed amendments, commenters
may wish to discuss each rule and the
subparts of each rule individually.

A. Benefits

The reproposed amendments should
result in increased efficiency and
effectiveness of broker-dealer
examinations especially with respect to
local offices. The enhanced
recordkeeping requirements would also
provide critical information necessary
for securities regulatory authorities to
discover and take appropriate action for

various securities violations,
particularly, sales practice violations.

Generally, the reproposed
amendments would require additional
information in four main areas
including (1) customer information, (2)
associated person information, (3)
transaction information (i.e., purchases
and sales), and (4) local office
information. The reproposed rules
relating to additional customer
information (i.e., the account record)
would provide a clear and relatively
current record of customer information,
including a customer’s financial profile
and investment objectives. This record
would provide securities regulators with
information to enable them to determine
whether transactions in particular
securities were suitable for a customer.

The reproposed amendments relating
to associated person information can be
further broken down into two categories
including compensation records and
complaint records organized according
to associated person. First, the
compensation records would help
provide securities regulators with
insight into why associated persons may
have conducted certain transactions. For
example, the compensation records
would allow securities regulators to
determine whether financial or other
incentives existed that may have led an
associated person to engage in excessive
transactions. Second, the complaint
records organized according to
registered representative would allow
securities regulators to determine
whether an associated person has
engaged or is continuing to engage in
certain securities violations such as
sales practice abuses.

The reproposed amendments relating
to transactions would require broker-
dealers to include on order tickets,
among other things, the time the order
was received, the identity of the
associated person responsible for the
account, and the identity of any other
person who accepted or entered the
order. First, the requirement that an
order ticket note the time the order was
received would allow securities
regulators to determine whether the
broker-dealer executed the transaction
in a timely manner and in compliance
with applicable regulations. Second,
indicating on the order ticket the
identity of the associated person
responsible for the account as well as
the identity of any other person who
entered or accepted the order would
provide securities regulators with
insight into a variety of abusive
activities. For example, securities
regulators would be better able to
identify situations in which a person
who was barred from the industry was,

nevertheless, continuing to associate
with a broker-dealer by entering orders
under another person’s name.
Additionally, the records could help
reveal that a broker-dealer was engaging
in boiler room activities in situations in
which numerous associated persons
were accepting and entering orders
under one associated person’s name.

With respect to local office
information, the requirement that
certain records be kept for each local
office would allow securities regulators
to conduct a focused localized exam of
a particular office and identify abusive
activities that may be isolated to that
office. Further, requiring broker-dealers
to store certain records at local offices
would allow securities regulators to
conduct more effective and thorough
examinations because they would be
able to conduct the examinations on-site
where they could review the pertinent
records and interview various
employees regarding the contents of
those records. Additionally, making the
records available at the local office is
important to reduce the potential for
alteration or fabrication of records when
requested. Finally, requiring broker-
dealers to maintain or make available
particular records at local offices would
help facilitate examinations by state
securities regulators because the records
would be located within that regulator’s
jurisdiction.

B. Costs

Many of the records required under
the reproposed amendments already are
required under SRO rules, thus,
tempering the impact of the reproposed
amendments on broker-dealers.
However, the Commission recognizes
that compliance with the reproposed
rules may require broker-dealers to
make certain adjustments to their
current systems and methods of record
creation and storage.

The Commission believes that the
bulk of the additional costs of the
reproposed amendments would result
from three areas: (1) the requirement
that account records be updated; (2) the
requirement that certain records
regarding local offices be made; and (3)
the requirement that records be stored at
or made available at local offices or state
record depositories.35 Accordingly, the
Commission has included certain
provisions in the reproposed
amendments that should lessen the
impact on broker-dealers. For example,
rather than storing hard copies of
certain records, local offices may use a

35The Paperwork Reduction Act section of this
release contains additional information relating to
costs.
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system, which could range from
ordinary E-Mail to a Local Area Network
system to an intranet system, capable of
producing printed copies of the records
at the local office. The Commission
believes that many broker-dealers
already have in place systems that are
capable of transmitting the information
between offices immediately or on the
same business day. This provision
should provide securities regulators
with timely access to records without
requiring broker-dealers to actually
produce and store in hard copy format
every record required under the
reproposed rules. The Commission
seeks comment on alternative systems
or methods of storing records or
providing local offices and state record
depositories with timely access to
records.

In some instances, the reproposed
amendments provide that broker-dealers
may choose between alternative
methods of recordkeeping. For example,
the reproposed amendments relating to
the contents of an order ticket would
add the requirement that order tickets
contain, among other things, the
identity of each associated person and
any other person who entered or
accepted the order. However, if the
broker-dealer’s system is incapable of
receiving an entry for any other person
or if the alteration to the system would
be costly, the broker-dealer would not
have to alter its system; rather, the
broker-dealer may make a separate
record of the additional persons who
enter or accept orders.

VII. Summary of Initial Regulatory
Flexibility Analysis

In accordance with 5 U.S.C. 603, the
Commission has prepared an Initial
Regulatory Flexibility Analysis
(“IRFA’) concerning the reproposed
amendments. The IRFA notes that the
purpose of the reproposed amendments
is to enhance the ability of securities
regulators to protect investors through
more effective and efficient
examinations and enforcement
proceedings. The Commission believes
that the reproposed amendments are
necessary to ensure that registered
broker-dealers keep books and records
that are sufficient to permit securities
regulators to conduct complete sales
practice and operational examinations.
The IRFA further states that the
reproposed amendments would affect
all broker-dealers, including the
approximately 1,389 small broker-
dealers, but notes that the requirements
of the reproposed amendments were
designed to minimize additional
burdens. It also states that the
reproposed amendments may require

broker-dealers to adjust their record
making and keeping practices and to
update certain customer information
records every 36 months. The IRFA
states that no federal securities laws
duplicate, overlap, or conflict with the
reproposed amendments and that the
Commission does not believe that any
less burdensome alternatives are
available to accomplish the objectives of
the reproposed amendments.

The Commission encourages the
submission of written comments with
respect to any aspect of the IRFA. If the
reproposed amendments are adopted,
written comments will be considered in
preparation of the Final Regulatory
Flexibility Analysis. Comments will be
placed in the same public file as that
designated for the reproposed
amendments. A copy of the IRFA may
be obtained by contacting Deana A. La
Barbera, Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, N.W., Mail Stop 10-1,
Washington, D.C. 20549, (202) 942—
0734.

VII1. Paperwork Reduction Act

Certain provisions of the reproposed
amendments contain *“‘collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995.36 The Commission has
submitted the reproposed amendments
to the Office of Management and Budget
(“OMB™) for review in accordance with
44 U.S.C. 3507(d) and 5 CFR 1320.11
under the title ““‘Reproposed Books and
Records Amendments.”

A. Collection of Information Under
Reproposed Books and Records
Amendments

As discussed previously in this
release, the Reproposed Books and
Records Amendments would require
registered broker-dealers to maintain
additional records with respect to
purchase and sale documents, customer
information, associated person
information, customer complaints, and
certain other matters.

B. Proposed Use of Information

The information collected pursuant to
the Reproposed Books and Records
Amendments would be used by the
Commission, self-regulatory
organizations, and other securities
regulatory authorities for examinations
and enforcement proceedings regarding
broker-dealers and associated persons.
No governmental agency would
regularly receive any of the information
described above. Instead, the
information would be stored by the

3644 U.S.C. 3501 et seq.

registered broker-dealer and made
available to the various securities
regulatory authorities for examinations
and enforcement proceedings. To
comply with the reproposed
amendments that require broker-dealers
to update customer account records at
least every 36 months, broker-dealers
would have to furnish their customers
with a copy of the account record. This
requirement and the estimated burden
associated with it are discussed in detail
in section D below.

C. Respondents

The Reproposed Books and Records
Amendments would apply to all the
approximately 7,769 active broker-
dealers 37 that are registered with the
Commission. Most of the provisions of
the Reproposed Books and Records
Amendments would apply only to the
approximately 5,400 broker-dealers that
conduct business with the general
public; this is because most of the
provisions relate to a broker-dealer’s
and its associated persons’ dealings
with customers (e.g., the requirement
that broker-dealers update customer
account records).

D. Total Annual Reporting and
Recordkeeping Burden

The hour burden of the Reproposed
Books and Records Amendments would
vary widely because of differences in
the levels of activities of the
respondents and because of differences
in the current recordkeeping systems of
the respondents. Therefore, the
estimates in this section are based on
averages among the various types and
sizes of broker-dealer firms. Most of the
requirements of the Reproposed Books
and Records Amendments involve
collections of information that typical
broker-dealers already maintain under
customary and usual business practices
or in compliance with SRO rules.

The reproposed amendments modify
Rule 17a-3 by, among other things,
requiring broker-dealers to update
customer account records at least every
36 months. Broker-dealers currently
maintain approximately 60,000,000
customer accounts. Because the account
records must be updated at least once
every 36 months, the Commission
estimates that, on average, the account
records of one-third of the total accounts
(i.e. 20,000,000) would have to be
updated each year. To comply with this

370f approximately 8,500 broker-dealers
registered with the Commission, approximately 450
are not yet active because their registration is
pending SRO approval and approximately 300 are
inactive because they have ceased doing a securities
business and have filed a Form BDW with the
Commission.
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requirement, broker-dealers would have
to furnish customers with the existing
account record and request that the
customer make any necessary changes.
However, the Commission believes that
not every account record will be
changed in response to the broker-
dealer’s request for updated information
because the account record may still be
current or the customer may elect not to
respond. The Commission estimates that
approximately 10% of the requests for
updated information will result in
changes to the record resulting in
2,000,000 (10% of ¥s of total customer
accounts) updated account records each
year. The Commission estimates that it
will take, on average, 10 seconds to
furnish the account record to each
customer. The Commission further
estimates that it will take, on average,
five minutes for a broker-dealer to
update each account record. This
estimate takes into account the amount
of time it would take to receive the
returned data and input any changes
into the account record. Additionally,
this time estimate takes into account
that certain SRO rules already require
broker-dealers to maintain current
information about their customers and
that broker-dealers maintain current
account record information in the
ordinary course of business.

Therefore, the Commission estimates
that the requirement that broker-dealers
update account records would require
approximately 222,223 hours each year;
this is derived from 55,556 hours to
furnish the account records to
customers (20,000,000 account records x
10 seconds / 60 seconds / 60 minutes)
plus 166,667 hours each year to receive
and input the updated information
(2,000,000 account records x 5 minutes
/ 60 minutes)38

In addition to the account record
updating requirement, the Reproposed
Books and Records Rules would require
broker-dealers to keep certain records
regarding their associated persons,
including agreements pertaining to the
associated person’s relationship with
the broker-dealer, compensation
arrangements, identification numbers,
the office at which each associated
person’s records are stored,3° each
associated person’s compensation for
each transaction,40 and a chronological

38The Commission staff estimates that the
approximate administrative and labor costs to
broker-dealers to comply with this requirement
would be $25 per hour (based on an annual salary
of $52,000) resulting in a total annual cost of
$5,555,575 (based on $25 per hour multiplied by
222,223 burden hours). This estimate does not
include any systems costs.

39Reproposed Rule 17a-3(a)(12).

40Reproposed Rule 17a-3(a)(18).

sales record.41 With the exception of the
compensation record and chronological
sales record, the records are the type of
records that would be updated
infrequently. Additionally, the
Commission believes that all these
records are the type of records that
broker-dealers would keep in the
ordinary course of business. Therefore,
the Commission estimates that, on
average, these records would require a
broker-dealer to spend approximately 30
minutes each year to ensure that it is in
compliance with the reproposed
amendments.

The reproposed amendments also
would require broker-dealers to make
records which indicate that they have
complied with any applicable
regulations of securities regulatory
authorities,42 and which list persons
who can explain the information in the
broker-dealer’s records,43 each principal
responsible for establishing compliance
policies and procedures,* and each
office designated as a state record
depository.45 The Commission believes
that the information required under
each of these rules would be readily
available to broker-dealers and is the
type of information that would change
infrequently. Therefore, the Commission
estimates that, on average, a broker-
dealer would spend approximately 10
minutes each year to ensure that it is in
compliance with these requirements.

The reproposed amendments also
would require that broker-dealers keep
a record of customer complaints.46
Broker-dealers already are required to
keep this information under existing
SRO rules; however, under the
reproposed rules, the record must be
made available at the local office or state
record depository. The Commission
believes that because broker-dealers
already maintain these records, any
additional burden resulting from this
requirement would be nominal.
Therefore, the Commission estimates
that, on average, the burden would be
20 minutes per broker-dealer each year
to ensure that it is in compliance with
this rule.

The reproposed amendments relating
to order tickets would require that
broker-dealers note the time the order
was received and the name of any
person other than the associated person
responsible for the account who
accepted or executed the order.4” The

41Reproposed Rule 17a-3(a)(20).
42Reproposed Rule 17a—3(a)(19).
43Reproposed Rule 17a-3(a)(21).
44Reproposed Rule 17a-3(a)(22).
45Reproposed Rule 17a-3(a)(23).
46 Reproposed Rule 17a-3(a)(17).
47Reproposed Rules 17a-3(a)(6) and (a)(7).

Commission believes that, in the
ordinary course of business, most
broker-dealers already note on the order
ticket the time the order was received;
therefore, this requirement would not
impose an additional burden on broker-
dealers.

The degree of the burden imposed by
the requirement that any additional
person be noted on the order ticket
depends largely upon the business
practices of the individual firms and
their current recordkeeping systems;
therefore, it is difficult for the
Commission to provide an accurate
estimate of the burden associated with
this requirement. The Commission
believes, however, that any additional
burden would be nominal because the
requirement may be satisfied by a minor
notation on the order ticket or on a
separate record.

In total, the Commission estimates
that compliance with the Reproposed
Books and Records Rules for Rule 17a—
3 would require an additional 229,992
hours per year ((222,223 hours
(annualized account record updating) +
7,769 hours 48 (one hour per broker-
dealer each year for the balance of the
additional rules)). Therefore, the current
OMB inventory of 1,941,062 hours for
Rule 17a-3 would increase by 229,992
hours to 2,171,054 hours.

The Reproposed Books and Records
Rules would modify Rule 17a—4 by
requiring broker-dealers to maintain
additional books and records, including
materials used by a broker-dealer to
offer or sell securities, copies of reports
produced to review activity in customer
accounts, and a record listing all
persons who are qualified to explain a
broker-dealer’s books and records. The
reproposed amendments to Rule 17a—4
also would require broker-dealers to
make available certain records at the
local offices or state record depositories.
The reproposed amendments provide
that broker-dealers may retain the
records in a system capable of
producing the records upon request,
which should minimize additional
record retention burdens on broker-
dealers. Also, as discussed above, most
of the additional records already are
maintained by the broker-dealers;
therefore, the majority of the additional
burden would result from the
requirement that broker-dealers retain

48The Commission staff estimates that the
approximate cost to broker-dealers to comply with
this requirement would be $48.08 per hour (based
on an annual salary of $100,000) including the
value of professional staff compensation and related
overhead resulting in a total annual cost of
$373,534 (based on $48.08 per hour multiplied by
7,769 burden hours). This estimate does not include
any systems costs.
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records at local offices or state record
depositories.

Based on the information above, the
Commission estimates that, on average,
each broker-dealer would spend one
business day each year to ensure that it
is in compliance with the reproposed
amendments to Rule 17a—4 and to
ensure that the records are available at
local offices and state record
depositories. Therefore, the current
OMB inventory for Rule 17a—4 of
2,127,125 hours would be increased by
62,152 hours (7,769 active broker-
dealers x 8 hours) resulting in a total of
2,189,277 hours.49

E. General Information About the
Collection of Information

The collection of information under
the Reproposed Books and Records
Amendments would be mandatory. The
information collected pursuant to Rules
17a-3(a)(17), (21), (22), and (23) would
be retained for six years. The
information collected pursuant to Rules
17a-3(a)(18), (19), and (20), 17a—4(b) (4),
(7), (10), and (11), and 17a—4(e)(5)
would be retained for three years. The
information collected pursuant to Rule
17a—3(a)(16) would be retained for six
years after the closing of the related
customer’s account. The information
collected pursuant to Rule 17a—4(d)
would be retained for the life of the
enterprise or any successor enterprise.
The information collected pursuant to
Rule 17a-3(a)(20) would be retained for
three years. The information collected
pursuant to Rule 17a—4(e)(6) would be
retained for three years after the date of
the termination of use of the
information. In general, the information
collected pursuant to the Reproposed
Books and Records Amendments would
be held by the respondent. The
Commission, self-regulatory
organizations, and other securities
regulatory authorities would only gain
possession of the information upon
request. Any information received by
the Commission pursuant to the
Reproposed Books and Records
Amendments would be kept
confidential, subject to the provisions of
the Freedom of Information Act, 5
U.S.C. 552.

F. Request for Comment

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments to:

49The Commission staff estimates that the
approximate professional labor costs to the broker-
dealer industry to comply with this requirement
would be $48.08 per hour (based on an annual
salary of $100,000) resulting annual cost of
$2,988,268 (based on $48.08 per hour multiplied by
62,152 burden hours). This estimate does not
include any systems costs.

(i) Evaluate whether the proposed
collection of information is necessary
for the proposed performance of the
functions of the Commission, including
whether the information shall have
practical utility;

(ii) Evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those
required to respond, including through
the use of automated collection
techniques or other forms of information
technology.

Persons desiring to submit comments
on the collection of information
requirements should direct them to the
Office of Management and Budget,
Attention: Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Washington, D.C. 20503, and
should also send a copy of their
comments to Jonathan G. Katz,
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Mail Stop 6-2, Washington, D.C. 20549,
and refer to File No. S7-26-98. OMB is
required to make a decision concerning
the collections of information between
30 and 60 days after publication of this
release in the Federal Register,
therefore, comments to OMB are best
assured of having full effect if OMB
receives them within 30 days of this
publication.

IX. Statutory Analysis

The amendments are proposed
pursuant to the authority conferred on
the Commission by the Exchange Act,
including Sections 17(a) and 23(a).

List of Subjects in 17 CFR Part 240

Brokers, Reporting and recordkeeping
requirements, Securities.

For the reasons set forth in the
preamble, Title 17 Chapter Il of the
Code of Federal Regulation is proposed
to be amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, 77z-2, 77eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w,
78x, 78lI(d), 78mm, 79q, 79t, 80a—20, 80a—23,
80a-29, 80a—37, 80b-3, 80b—4 and 80b-11,
unless otherwise noted.

* * * * *

2. Section 240.17a-3 is amended by
revising paragraphs (a)(6), (a)(7), and
(a)(12)(ii), and adding paragraphs
(a)(12)(iii), (2)(12)(iv), (2)(12)(v), (2)(16),
(a)(17), (a)(18), (a)(19), (a)(20), (a)(21),
(@)(22), (a)(23), (f) and (g) to read as
follows:

§240.17a-3 Records to be made by certain
exchange members, brokers and dealers.
a * X *

(6) A memorandum of each brokerage
order, and of any other instruction,
given or received for the purchase or
sale of securities, whether executed or
unexecuted. The memorandum shall
show the terms and conditions of the
order or instructions and of any
modification or cancellation thereof; the
account for which entered; the time the
order was received; the time of entry;
the price at which executed; the time of
execution or cancellation, to the extent
feasible; and, except as otherwise
provided in this paragraph, the identity
of each associated person responsible
for the account and any other person
who entered or accepted the order on
behalf of the customer. If a person other
than the associated person responsible
for the account entered the order into an
electronic system that generates the
required memorandum and the system
is not capable of receiving an entry of
the identity of any person other than the
responsible associated person, the
member, broker or dealer shall create a
separate record which identifies each
other person upon request. An order
entered pursuant to the exercise of
discretionary power by the member,
broker or dealer, or associated person or
other employee thereof, shall be so
designated. The term instruction shall
include instructions between partners
and employees of a member, broker or
dealer. The term time of entry shall
mean the time when the member, broker
or dealer transmits the order or
instruction for execution.

(7) A memorandum of each purchase
and sale for the account of the member,
broker, or dealer showing the price and,
to the extent feasible, the time of
execution; and, in addition, where the
purchase or sale is with a customer
other than a broker or dealer, a
memorandum of each order received
showing the terms and conditions of the
order or instructions and of any
modification or cancellation thereof; the
account for which entered; the time the
order was received; the time of entry;
the price at which executed; the time of
execution or cancellation, to the extent
feasible; and, except as otherwise
provided in this paragraph, the identity
of each associated person responsible
for the account and any other person
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who entered or accepted the order on
behalf of the customer. If a person other
than the associated person responsible
for the account entered the order into an
electronic system that generates the
required memorandum and the system
is not capable of receiving an entry of
the identity of any person other than the
responsible associated person, the
member, broker or dealer shall create a
separate record which identifies each
other person upon request. Orders
entered pursuant to the exercise of
discretionary power by the member,
broker or dealer, or associated person or
other employee thereof, shall be so
designated. The term instruction shall
include instructions between partners
and employees of a member, broker or
dealer. The term time of entry shall
mean the time when the member, broker
or dealer transmits the order or
instruction for execution.

* * * * *

(12) * X *

(ii) A record of all agreements
pertaining to the relationship between
each associated person and the member,
broker or dealer.

(iii) A record containing a summary of
each associated person’s compensation
arrangement or plan with the member,
broker or dealer, including commission
schedules.

(iv) A record identifying any internal
identification number assigned to each
associated person by a member, broker
or dealer and the Central Registration
Depository number, if any, assigned to
each associated person.

(v) A record listing each associated
person on behalf of the member, broker
or dealer including the office of the
member, broker or dealer out of which
the associated person works and the
local office or state record depository
the records pertaining to that associated
person are preserved pursuant to
§240.17a-4.

* * * * *

(16) For each account that has a
natural person as the beneficial owner
(including a joint account with one or
more natural persons as the beneficial
owners):

()(A) An account record containing
the customer’s name, Social Security
number (or other tax identification
number), address and telephone
number, date of birth, marital status,
number of dependents, employment
status (including occupation and
whether the customer is an associated
person of a member, broker or dealer),
annual income and net worth
(excluding value of primary residence),
and investment objectives or risk
tolerance. In the case of a joint account,

the information shall be included for
each individual on the joint account.
The account record shall indicate that it
has been approved by the associated
person responsible for the account and
by a principal of the member, broker or
dealer. If an account is a discretionary
account, the record must contain the
dated signature of each customer
granting the discretionary authority and
the dated signature of each person to
whom discretionary authority was
granted.

(B)(1) Every member, broker or dealer
shall furnish to each customer within 30
days of opening the account and
thereafter at least once every 36 months
(at intervals no greater than 36 months)
a copy of the customer’s account record
or an alternate document with all
information required by paragraph
(2)(16)(i)(A) of this section. For an
account existing on [the effective date of
the final rule], the initial 36 month
period shall begin on [the effective date
of the final rule]. For an account opened
after [the effective date of the final rule]
the initial 36 month period shall begin
on the day the initial account record is
sent to the customer

(2) For each account record of a
customer updated to reflect a change in
the name, address, or investment
objectives of the customer, a member,
broker or dealer shall furnish to that
customer, no later than 30 calendar days
after the date it received notice of the
change of name, address, or investment
objectives, a copy of that customer’s
account record or an alternate document
containing all required information set
forth on the account record. If the
account is updated to reflect a change of
address, the member, broker or dealer
shall furnish the account record to the
new address and a notice of the change
of address to the old address.

(3) The account record or alternate
document furnished to the customer
shall include or be accompanied by a
prominent statement advising the
customer that, if any information on the
account record or alternate document is
incorrect, the customer should mark any
corrections and return the account
record or alternate document to the
member, broker or dealer. Within 30
calendar days of receipt from a customer
any corrections or changes to the
contents of an account record or
alternate document, a member, broker or
dealer shall furnish a copy of the
revised account record or alternate
document to the customer and to the
associated person who is responsible for
that customer’s account.

(C) The neglect, refusal, or inability of
a customer to provide or update any
required information for the customer’s

account record shall excuse the
member, broker or dealer from obtaining
the required information. The member,
broker or dealer shall make a record of
its failure to obtain the required
information when opening the account.
The record shall contain an explanation
of the neglect, refusal, or inability of the
customer to provide the required
information and the name of the person
that recorded the neglect, refusal, or
inability on behalf of the member,
broker or dealer.

(ii) A record, which need not be
separate from the account record, for
each account opened or updated after
[the effective date of the final rule]
indicating compliance with any
applicable regulations of a securities
regulatory authority that require certain
information about a customer be
obtained when opening or updating a
customer account. This record shall
include the date the member, broker or
dealer fulfilled its obligations regarding
the opening or updating of the customer
account under any applicable
regulations of a securities regulatory
authority.

(iii) A record indicating that the
customer was furnished with a copy of
any written agreement pertaining to the
customer’s account. If a member, broker
or dealer furnishes to a customer a copy
of any written agreement that does not
include the customer’s signature, upon
request, the customer shall be furnished
with a signed copy of the written
agreement pertaining to the customer’s
account.

(17)(i) A record as to each associated
person of each written customer
complaint received by the member,
broker or dealer concerning that
associated person. The record shall
include, at least, the complainant’s
name, address, and account number; the
date the complaint was received; the
name of any associated person
identified in the complaint; a
description of the nature of the
complaint; and the disposition of the
complaint. Instead of the record, a
member, broker or dealer may maintain
a copy of the original complaint along
with a record of the disposition of the
complaint.

(ii) A record indicating that each
customer of the member, broker or
dealer has been provided with a notice
containing the address and telephone
number of the department of the
member, broker or dealer to which any
complaints may be directed.

(18) A record as to each associated
person listing all purchases and sales of
securities for which the associated
person was compensated, the amount of
compensation (whether monetary or
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nonmonetary), and the specific security
involved. To the extent that
compensation is based on factors other
than remuneration per trade, such as a
total production credit or bonus system,
the member, broker or dealer must be
able to demonstrate and to document
upon request the method by which the
compensation is determined. In lieu of
making these records, a member, broker
or dealer may maintain, through
electronic means, the data necessary to
promptly create the records upon
request.

(19) A record indicating compliance
with any applicable regulations of a
securities regulatory authority which
require that materials used by a
member, broker or dealer or any
associated person to offer or sell any
security have been approved by a
principal. These materials may include
advertisements, marketing materials,
sales scripts, and other paper or
electronic material, such as audio or
video tapes. This provision does not
apply to those materials used only for
internal purposes.

(20) A record as to each associated
person listing chronologically all
customer purchase or sale transactions
for which the associated person entered
the orders or was primarily responsible
for the customer’s account.

(21) A record listing all persons who,
without delay, can explain the
information contained in the records (or
type of records) required pursuant to
this section and those records required
to be retained pursuant to § 240.17a—-4.

(22) A record listing each principal of
a member, broker or dealer responsible
for establishing policies and procedures
that are reasonably designed to ensure
compliance with any applicable
regulations of a securities regulatory
authority that require acceptance or
approval of a record by a principal.

(23) A record listing each office of a
member, broker or dealer indicating
whether the office is a local office or has
been designated as a state record
depository, and listing each associated
person working out of or storing records
at that office.

* * * * *

(f) Every member, broker or dealer
shall make and keep current, separately
for each office, the books and records
described in paragraphs (a)(1), (a)(6),
(a)(7), (8)(12), (2)(16), (a)(17), (a)(18),
()(19), (2)(20), (a)(21), (a)(22) and (a)(23)
of this section reflecting the activities of
that office. This requirement may be
satisfied by demonstrating that the data
is maintained in a system which is
capable of promptly generating the
records for each office upon request.

(9) When used in this section:

(1) The term local office means any
location where two or more associated
persons regularly conduct the business
of handling funds or securities or
effecting any transactions in, or
inducing or attempting to induce the
purchase or sale of any security